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““The common picture of an American court is that of an
institution rooted in the past, resistant to change, and resigned

to inefficiency.”

The concept of a unified and comprehensive
family court system is worthy of full implementa-
tion. Theideathatall judicial proceedings involv-
ing children and relating to family life should be
collected and resolved in a single court system is
not novel,2but has proceeded slowly over the past
thirty years.> With substantial increases in court
calendars and steady raises in problems within
dysfunctional families, considerable interest has
emerged in recent years* in the reorganization of
state court systems in this manner.® As this trend
continues there must be a greater understanding
of what actually constitutes a family court.

The question of why a family court is prefer-
able needs exploration. The advantages and
disadvantages of court reorganization in this form
must be understood and specifically enunciated.
The resolution of these questions will determine
the nature and extent of any effortin thisdirection.

C.C. Torbert, Jr!

Even when the questions of why a family
court system should be established and what it
will contain are answered, the necessity remains
to establish a set of principles upon which all
Judicial actions, projects or efforts can be based.
Without these principles there is a substantial risk
of creating a family court in name only, which
promises so much, but fails to deliver.

To establish a unified and comprehensive
family court it is not necessary to ‘‘reinvent the
wheel.”” The experience of existing family courts
and the problems and solutions encountered by
newly developing state family court systems should
be studied and utilized. One of the reasons why
more states have not been able to move in this
direction is the failure to overcome internal and
external resistance to change. These problems
must be brought into the open and plans devel-
oped to meet these concerns.

'In his opening remarks at ‘‘The Future and the Courts Conference’’ held in San Antonio in May 1990, C.C. Torbert, Jr., Chairman of the Board of Directors
of the State Justice Institute and former Chief Justice of the Supreme Court of Alabama, continued:

““Our society needs a court system that can provide justice speedily, efficiently, and responsively — and needs it too much to allow its future to be left to
chance. .. All of us who are involved with the state courts of this nation need to be more active and purposeful in shaping their future.”” Dator and Rodgers,

Alternative Futures for the State Courts of 2020, 1991.

“Inadvocating for the establishment of a unified court to hear family law matters, Dean Roscoe Pound of the Harvard Law School noted: *‘It has been pointed

out more than once of late that a juvenile court . . . a court of divorce jurisdiction. . . a court of common-law jurisdiction . . . and a criminal court or domestic
relations court . . . all of these courts might be dealing piecemeal at the same time with the difficulties of the same family. It is time to put an end to the waste
of time, energy, money, and the interests of the litigants in a system, or rather lack of system, in which as many as cight separate and unrelated proceedings may
be trying unsystematically and frequently at cross-purposes to adjust the relations and order the conduct of a family which has ceased to function.”” Pound, R.
‘“The Place of the Family Court in the Judicial System,’” 5 Crime & Delinquency 161, 164 (1959).

SRhode Island established the first family court system in 1961.

“‘Katz and Kuhn, Recommendations for a Model Family Court, A Report from the National Family Court Symposium of the National Council of Juvenile
and Family Court Judges, May 1991.

SVermont opened its family court in October 1990, family courts are functioning in some areas of Florida and Kentucky. A two-year pilot family court
project in Virginia operated for the calendar years of 1990 and 1991. In Virginia, the enabling legislation required all participating courts to cease their
consolidated family court operations as of January 1, 1992, and await further evaluation and report to the legislature by June 1992. The Report on the Family
Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council of Virginia was presented on June 23, 1992. In California,
a pilot family court project has been established in Santa Clara County and Sacramento. (Interview with Kathy Smith, Division Il Manager, Superior Court of
Santa Clara, California, January 1993.)
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tus of all family members as individuals has also
increased the demand for more responsive laws
and a better judicial system to most effectively
resolve their disputes.’* Legislatures have re-
sponded with increased legislation involving
family relationships, including easy divorces,
with the attendant new issues, e.g, equitable
distribution, joint custody. These new laws and
the formalization of juvenile court processes
has substantially increased the workload and
focus upon courts deciding intrafamilial dis-
putes.

At the same time other movements focusing
on court reform have led toward the family
court. These include the movement toward
unified trial court systems, which emphasize the
avoidance of overlapping and duplicative judi-
cial processes. From both the consumer and
taxpayer points of view have come demands of
the general public for more efficient and higher
quality governmental services. To this extent
fragmented and conflicting court systems serve
to frustrate the demand for reform by litigants
who are required to assert and reassert their
status in multiple forums.!* Nowhere is this
phenomenon more easily observed than in the
multiple litigation of family issues. With spiral-
ing legal costs, as well as the emotional turmoil
of repetitive litigation, the general public has
become very dissatisfied with incomprehen-
sible multiple judicial systems.'” Similarly,
child advocates have experienced the frustration

of having the status of their wards determined
inconsistently by different courts, which is
counter-productive to the stability necessary to
healthy child development.

The primary reason for the focus of court
reformers on the establishment of family courts
at this time is the increasing realization of the
importance of these courts hearing intrafamilial
disputes and their emergence as a respected
judicial system. Stated simply, the lights have
been put on a heretofore darkened area of the
courthouse. With the increased status comes
the increased demand for a responsible and
effective system.

In response to this increased awareness of
the court, numerous studies have been con-
ducted at the national'® and state' levels which
recommended the establishment of family court
systems from different perspectives. The Na-
tional Council of Juvenile and Family Court
Judges has maintained a leadership position in
the advocacy of family courts since 1959.2 The
National Council has provided annual programs
on the subject and presentations throughout the
country upon the request of many states.?!

In 1914, the first family court was estab-
lished in Hamilton County, (Cincinnati) Ohio.?
The State of Rhode Island began the first state-
wide comprehensive family court in 1961.2 In
1965, Hawaii passed a family court act which at
that time set forth the most comprehensive

"When our divorce law was originally drawn, woman’s role in society was almost totally that of mother and homemaker. She could not even vote.

Today, increasing numbers of married women are employed, even in the professions. Inaddition, they have long been accorded full civil rights. Theirapproaching
cquality with the male should be reflected in the laws govemning marriage dissolution and in the decisions of the courts with respect to matters incident to
dissolution.”” Assembly Committee Report on Assembly Bill No. 530 and Senate Bill No. 252 (The Family Law Act) submitted by Committee on the
Judiciary, James A. Haynes, Chairman, August 8, 1969, printed in Assembly Daily Journal (Sacramento, California, Aug. 8, 1969).

$Arthur, L., 4 Family Court - Why Not?, 51 Minn. 223-225, (1966).

"The impetus behind the controversial move toward the unification of the Massachusetts trial court system, which presently is organized into 7 different
trial courts, has come from a series of expose articles in the Boston Globe. (Interview with Danicl Crane, Esquire, President of Massachusetts Bar Association
March 1992.)

Task Force on Courts of the National Advisory Commission on Criminal Justice Standards and Goals. (Std. 14.1) (1973); Model Acts for Family
Courts and State-Local Children’s Programs, U.S.Department of Health, Education & Welfare (1974); ‘‘Standards for the Administration of Justice,’’ issued
as a part of the Report of the National Advisory Committee on Criminal Justice Standards and Goals, (Standards 3.11 and 3.12) (1980); Standards Relating
to Court Organization, American Bar Association, Judicial Administration Division, Standards of Judicial Administration, Vol. 1 (1980).

1(Florida) Report of the Commission on Family Courts (1991); (Maine) Final Report of the Commission to Study Family Matters in Court (1986); (New
Jersey) Pathfinders Committee Report, 125 N.J.L.J. 41 (1986) ; (Virginia) The Adjudication of Family Law Matters in Virginia Courts, Report of the Family
Court Study Committee (1985) and Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council
of Virginia (June 1992);, (Maryland) Final Report Governor’s Task Force on Family Law, October, 1992.

*The *‘Standard Family Court Act’’ was promulgated by the National Council on Crime and Delinquency, in cooperation with the National Council
of Juvenile and Family Court Judges and U.S. Childrens’ Bureau in 1959.

N1The National Council of Juvenile and Family Court Judges sponsored a National Family Court Symposium which was held in October 1990, with
representatives from 20 states in attendance. The conference published its findings in May 1991. Katz and Kuhn, Recommendations for a Model Family Court,
National Council of Juvenile and Family Court Judges (1991).

ZMulvey, E.P., ‘‘Family Courts, The Issuc of Reasonable Goals,”” Law and Human Behavior Vol. 6 No. 1, 1982; Kephart, W., ‘‘The Family Court:
Some Socio-Legal Implications,”” 1955 W.U.L.Q. 62-67.

BR.I. Gen. Laws § 8-10-3 (1961).
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jurisdiction in our nation.?* Thereafter, family
courts were established in Delaware (1971),%
South Carolina (1968), District of Columbia
(1970), Louisiana (1979), New Jersey (1984)
and Vermont (1990). Pilot family court pro-
grams have come into existence in courts in
Florida, Kentucky, Maine and Virginia. Outside
of the United States, unified family courts have
been proposed in Canada and New Zealand.

“HAW. REV. STAT. 31, § 571 (1965).

Judge Robert W. Page

Del. Code Ann. tit.10 § 902 (1971); S.C. Code Regs. 14-21 (1968); D.C. Code Ann. § 16-2301 (1970); La. Rev. Stat. Ann. § 13:1401 (West 1979);

N.J. Stat. Ann. § 2A:4A-20 (1984); Vt. Stat. Ann. tit. 4 § 451 (1990).

#"The Quebec Experience: Codification of Family Law and A Proposal for the Creation of a Family Court System,”’ 44 La. L. Rev. (1984).
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Chapter 2

What Is A Family Court?

The term “ ‘family court’” has different mean-
ings to different persons.?” Many state, county
and even local courts call themselves a ‘‘Family
Court’” without any thought about what the term
includes substantively or procedurally.® The
family court must be considered in terms of
both jurisdiction and function.

Jurisdiction

The basic element of any court system is
jurisdiction. As the power base or foundation
for any court action it must be clearly estab-
lished at the outset. This involves the collection
of all types of family dispute cases into one
unified court system. In practice these various
case types are divided among courts at the high-
est trial level, generally named Circuit,?? Supe-
rior,* Common Pleas,* County,*? District,*
Probate® or even Supreme® and limited or infe-
rior courts, generally named Juvenile,3 Domes-
tic relations,*” Family,® Probate, District, or
City or Parrish® courts.*

- Jurisdiction over all family disputes can best
be established by statute or constitutional amend-
ment. Where the jurisdiction over all family
matters already exists in different divisions on
one level, a family court can be created merely
by a court rule* or an order of the state supreme
court consolidating and assigning such cases
into a ‘‘Family Division.”’*? In practice, in some
states or areas within a state, the jurisdiction
over all family matters is collected de facto
merely by assignment of all such cases to one
judge or a small number of judges, regardless of
the label of the court into which the complaints
were first filed.** Whether or not the jurisdic-
tion is established de jure or de facto it should
be broad-based with authority over all necessary
persons, parties and agencies involved.

The jurisdiction of a model family court
should include:

Abuse and neglect--Adoption--Alimony-

-Child Custody and Visitation--Child

Support--Dissolution of Marriage (in-

#"Family court means different things to different people. New York’s doesnot handle divorce actions. Milwaukee’s does not handle juvenile proceedings.
Honolulu’s is patterned after the classical model.”” Corbett & King, The Family Court of Hawaii, Family Law Quarterly 1968 2(i) 32-40.

#"Family’ courts vary even more widely than juvenile courts, both in function and in name. Most courts which are designated as Family Courts or
Domestic Relations Court are not integrated family courts. For the most part, such courts deal with segmental a%fcu of family problems, i.e., some handle
desertion cases and cases involving nonsupport of indigent parents, others have only juvenile jurisdiction, etc. The true family court, on the other hand, is
a court which is empowered and staffed to handle all family problems of a justifiable nature.”” Kephart, W., ‘“The Family Court: Some Socio-Legal
Implications,”” 1955 W.U.L.Q. 62-73.

®States with ‘‘Circuit’’ Courts arc Alabama, Florida, Illinois, Indiana, Kentucky, Maryland, Michigan, Missouri, Oregon, South Dakota, Tennessee,
Virginia, West Virginia and Wisconsin.

*States with ‘‘Superior’’ Courts are Alaska, Arizona, Califomia, Cc
Vermont, Washington.

States with ‘‘Common Pleas’’ Courts are Ohio and Pennsylvania.

7Family law cases are tried in ‘‘County’” Courts in Denver, Colorado.

®States with ¢ ‘District”” Courts are Alabama, Colorado, Idaho, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, Montana,
Nebraska, Nevada, New Hampshire, New Mexico, North Carolina, North Dakota, Oklahoma, Texas, Utah, Vermont and Wyoming.

#States with ‘‘Probate’’ Courts are Indiana, Maine, Massachusetts, Michigan, New Hampshire and Vermont.

3New York only.

¥States with ‘‘Juvenile’” Courts are Colorado, Georgia, Indiana, L. iana, M. husetts, Oregon, T , Neb

*Virginia is the only state that has a ‘“Juvenile and Domestic Relations District Court.”’

*States with ‘‘Family’” Courts are Delaware, District of Columbia, Hawaii, New Mexico, New York, Rhode Island, South Carolina and Virginia.

*Louisiana is the only state with a City or Parish Court.

“The terms *“District,”’ ‘‘Family,’’ and ‘‘Probate’’ are used by different states to label both courts at the highest level and those at a lower level dependin
upon the state, e.g., the ‘“Family’’ courts of Hawaii and Rhode Island are considered at the highest level while the ‘‘Family’’ courts of South Camcml an
Delaware are considered inferior courts. A comprehensive di ion of the subject is found in Courts Exercising Family Court Jurisdiction, a publication
of the National Center for Juvenile Justice (August 10, 1990).

“'In addition to the specific statutory authority, New Jersey has an all inclusive court rule. R. 5:1-2 provides *“All civil actions in which the principal
claim is unique to and arises out of a family or family-type relationship shall be brought in the Family Part. . .* N.J. Court Rule 5:1-2 (1990).

“In Florida, the Supreme Court, in an opinion by Justice Ben Overton, required the Circuit Courts to establish a Family Division under its constitutional
authority without further legislation. In Re: Report of Commission on Family Courts, 588 So.2d 586, 16 FLW § 609 (1991).

“In the Portland, Maine Family Court Project all family law cases are collected and assigned to one court from the Circuit, District, and Administrative
Courts. (Interview with Judge Dana Cleaves, Administrative Court (Jan. 1992).) Judge Cleaves scrves as the Chief Judge of the Family Court Project.

ticut, Georgia, Indiana, Maine, New Hampshire, New Jersey, North Carolina,

ka, Utah and Virginia.
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cluding divorce, annulment, separate
maintenance, etc.)--Domestic Violence-
-Spousal Abuse--Elder Abuse--Consent
to Marriage by Minors--Management of
Minor’s Funds--External Review of Chil-
dren in Placement--Juvenile Delin-
quency--Palimony--Paternity--Status
Offenses (including children or families
in need of supervision, incorrigibility,
truancy, runaways, dependent and ne-
glected, etc.)--Termination of Parental

Rights.

In addition to the above-discussed basic case
types, other areas which should be considered
for inclusion in the total jurisdiction include:

Adult Criminal (intrafamilial)--Appeals
of Agency Decisions affecting children-
-Competency-Commitment to Mental
Health Facilities or Institutions--Motor
Vehicle Offenses of Minors.

While these case types provide. the basic
ingredients of a full ‘‘Family Court,”” they may
be supplemented by more specifically desig-
nated areas.*

The primary indicator of the establishment
of a comprehensive family court is the place-
ment of cases involving both juvenile delin-
quency and divorce within one single court sys-
tem* Generally, divorces have been granted by
courts at the highest trial levels, with privately
retained counsel at hearings or trials located in
the more ambient parts of the courthouse. This
is in contrast to lower level trial courts which
generally hear juvenile or domestic relations

issues between parties, who frequently appear
pro se, at hearings located in the less desirable
areas of the courthouse or outside of the court-
house complex. Since the status of the court is
important in its ability to obtain the resources
and facilities necessary to perform most effec-
tively, all jurisdictional case types should be
combined at the highest judicial level whenever
possible.*s To the extent that any part of the
established jurisdiction is not exclusive but con-
current with any other court, this weakens the
family court’s effectiveness.*’” All issues in-
volving the custody or visitation of children
should be determined exclusively in one court
system, rather than in multiple cases located in
different courts.*® Since the sociological, psy-
chological and legal principles applied do not
vary in custody decisions, they should be deter-
mined consistently in one court.

Concurrent adult criminal jurisdiction over
crimes involving family members is the furthest
extent to which family courts have gone. Some
states have concurrent or limited criminal juris-
diction in the family courts, shared with adult
criminal courts, particularly in cases of
intrafamilial abuse or domestic violence.* Some
may claim that the family court will not fully
recognize the interest of the state to provide a
deterrent to criminal activity or will in some way
be more lenient than the adult criminal system.*
Consideration of the placement of criminal
matters within the family court involves the
recognition that the imposition of some sen-
tences involves incarceration, fines and proba-
tionary terms which impact substantially upon

“More specific case types recommended for inclusion in a model family court are sct forth in Katz and Kuhn, Recommendations for a Model Family
Court, a Publication of the National Council of Juvenile and Family Court Judges (May 1991).

“New York established a ““Family Court’’ in 1963 but limited its jurisdiction to exclude divorce proceedings. Similarly, in reverse, family courts being
established in Florida by Order of the Supreme Court are not required to include juvenile delinquency. In Re: Report of Commission on Family Courts, 588

So.2d 586, 16 FLW § 609 (1991).

“"Juvenile and Domestic Relations Courts situated in the lower courts do not appear to carmry the needed clout to carry out this mission.”” Mulvey, E.P.,
‘‘Family Courts, The Issue of Reasonable Goals,”” Law and Human Behavior, Vol. 6 No. 1, 1982.
“"The omission by the New York Family Court of divorce jurisdiction causes continued concurrent litigation of key issucs of child custody and support

between different courts. This effect was commented upon by Professor Mulvey who noted: *‘. .. a separate family court division in itself does not appear
to guarantee successful implementation unless plenary jurisdiction accompanies such a designation. As demonstrated in the early New York Family Courts,
duplication and multiple suits occur as long as certain proceedings do not have to originate or stay in the family court (Paulsen, 1962; Dyson and Dyson,
1969 IJA/ABA, 1977). Jurisdiction appears to set the limits of the court’s ability to achicve coordination.”” Mulvey, E.P., “‘Family Courts, The Issue of
Reasonable Goals,”’ Law and Human Behavior, 6 No. 1, 1982,

“Issucs of custody and visitation can be presented in complaints for divorce, domestic violence, child abuse orneglect, status offenses, juvenile delinquency,
or adoption, as well as in complaints brought solely to decide custody or visitation questions when the parents’ marital status is not in issue.

“Colorado, Hawaii, New Jersey, Virginia.

“Both sides of the question of the inclusion of criminal jurisdiction over intrafamilial matters were noted in The National Family Court Symposium
held in Las Vegas in 1991. The conference report notes:

‘“Not receiving consensus approval was the assumption of criminal jurisdiction over intrafamilial matters such as spouse abuse and child abuse inclusive
of physical and sexual abuse. While proponents for inclusion of this juriediction in family court argued that such a system promotes coordinated delivery
of services to the family and discourages multiple interviewing of victims, as well as fragmented delivery, those arguing against such jurisdiction cited possible
due process violations and community pressure for a more punitive stance toward offenders as rendering such jurisdiction inappropriate for the family court.”’
Katz and Kuhn, Recommendations for a Model Family Court, May 1991.
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all family members. The practical effects of
such sentences may tumble into the family court
in the resolution of disputes involving child
support, divorce, or placement of children dur-
ing the period of parents’ incarceration.
Intrafamilial criminal offenses, e.g., domestic
violence, spousal and elder abuse, should be
heard in the family court to maximize the infor-
mation available to the court and coordinate
most effectively the criminal sanctions with the
civil restraining, child support and custody or-
ders. At the minimum, concurrent jurisdiction
in such cases is necessary in order that the
unresolved familial issues and disputes be ef-
fectively determined without unnecessary de-
lays or hardship upon the innocent.

In addition to jurisdiction by subjects and
persons, every family court must have jurisdic-
tion over all necessary methods of enforcement
of litigant’s rights, contempt, interstate com-
pacts and all such laws involving children or
families, e.g., Uniform Reciprocal Support En-
forcement Act (URESA) and Uniform Child
Custody Jurisdiction Act (UCCJA). Family
court jurisdiction should also include adminis-
trative and quality control over all referees,
masters, commissioners or other persons per-
forming any of the above functions.*

The Rhode Island and Hawaiian family court
systems’ comprehensive jurisdictions extend to
authority to review actions of state agencies
involving children.? This extended jurisdiction
to act as a watchdog to ensure the provision of
adequate services to children is a valuable com-
ponent to a family court system which is charged

Judge Robert W. Page

with the responsibility to protect children.

Functions

The functions of a comprehensive family
court involve four basic elements which need
identification and consideration from the out-
set. First, as a court it must strictly adhere to
legal and equitable principles and refuse to act
without a solid legal basis. Second, the family
court system should be recognized as a social
service delivery system which requires and pro-
vides necessary services either directly or by
way of referral to outside agencies. Third, as a
unified case processing and management sys-
tem, the family court provides substantial screen-
ing, assignment and monitoring of cases. Fi-
nally, the organizational structure and admin-
istration of a total family court system needs to
provide the leadership necessary to ensure that
it functions in accord with established prin-
ciples and standards.

Court

The family court is a court for families.>
When considered in terms of the disputes pre-
sented and the impact of their resolution upon
the litigants and others, the family court is the
most powerful branch of the judiciary. This
power comes from many sources including con-
stitutional mandates, federal and state statutes,
court rules and case precedents. In addition to
its written authority, the family court derives
inherent powers, as parens patriae,* from its
historic position as a court of chancery.* These
equitable powers are recognized specifically by

*'In this respect, Section 1.12(b) of the Standards Relating to Court Organization provides: ‘... To assist the judges, the court should have a convenient
number of judicial officers performing such function as . . . receiving testimony as referce or master . . . all of which are subject to judicial approval.”’ Standards
Relating to Court Organization, American Bar Association, Judicial Administration Division, Standards of Judicial Administration, Vol. 1.

2R.I. Gen. Laws § 8-10-3(c) (1961); HAWAII REV. STAT. ANN. tit. 31, § 571 (1965).

3As to this factor, Professor Mulvey notes: ‘‘Judging from the available history of several states’ attempts at statewide family court systems (Dyson
and Dyson, 1968:1JA/ABA, 1977) the issue of jurisdiction is important because it directly affects the ability of the court to provide unified services. . ."’
Mulvey, ‘‘Family Courts, The Issuc of Reasonable Goals,”” Law and Human Behavior Vol. 6, No. 1 (1982) (emphasis supplied).

*Former Chief Judge William C. Gordon of The Family Court of the State of Delaware in his article ¢“The Family Court: Advantages and Problems’’

notes: ‘‘By definition, a family court is a court, and must function as a court. To believe otherwise is a contradiction in terms. Worse still, it is utter hypocrisy
for an institution that purports to interpret the law, adjudge conduct under the law, and to apply it with great authority, to question whether it is bound by
all legal principles. . .>> 2 Juvenile Justice/November 1974 (emphasis supplied).

Parens patriae is defined as *‘Father of his country; parent of the country. In England, the King. In the United States, the state, as a sovereign — referring
to the sovereign power of guardianship over persons under disability.”” Black’s Law Dictionary 4th Ed., p. 1269, St. Paul: West Publishing Co., 1968.

"]t appears well-scttled that courts having historic chancery or equity jurisdiction exercise and control the sovereign power called parens patriae. This
historic jurisdiction was developed in 13th and 14th century England. In early English common law, all judicial authority reposed in the crown. Ultimately,
as the population expanded and socicty’s problems grew complex, the crown delegated these problems to courts of law for resolution. The King retained certain
prerogatives to insure that ultimate equity was done. When an injustice was found at law, or perhaps the law had no remedy for a particular circumstance,
apleato the crown or to its lord chancellor led to the creation of a separate system -- one where the chancellor (hence chancery) as keeper of the King’s conscience
sought to do equity and cure the injustice and incquities often caused by the inflexible forms of the common law. As this alternative system grew, its hallmark
become one of flexibility and invention to meet new situations and cir t e Ki 1 I, ““Ch y: Introduction and Perspective,’’ New Jersey
State Bar Journal (Summer 1977). Thus. . . this court, as the present day successor to a part of that historic legacy of equity jurisdiction, applies said jurisdiction
to the issues herein presented; to wit: the best interest of a child and contractual rights, if any, of the litigating parties.’’ (Emphasis supplied). In re Baby
M., 217 N.J. Super. 313, 323-325 (Ch. Div. 1987).

1993 / Juvenile & Family Court Journal 9
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latures in enabling statutes, specific enactments
and authorization to use equitable principles.*’

A court derives its very existence and the
validity of its orders from an initial determination
of alegal basisto act. Thisistrueregardless of the
substantial needs of those who are affected most
bythedecision. A goodrule ofthumb is, the more
substantial the need for judicial involvement, the
more the need to be substantial in finding the legal
basis. A legal basis includes the findings of
jurisdiction and venue at the outset, full respect of
the rights of due process, with reasonable notice
and an opportunity for all to be heard and adher-
ence to all statutes, court rules, case precedents
and established legal and equitable principles.
The family court is no place for either judicial
scofflaws or goodwill ambassadors without port-
folio.

Prior to In Re Gault,*® the treatment of chil-
dren in our nation’s juvenile courts could be
accurately described as ‘‘the worst of both
worlds.””*® In addition to the juvenile court, the
area of crisis intervention provides the most com-
mon opportunity for conflict between the role of
the family court as a court of law and the need to
provide services to families seeking emergent
relief. Frequently persons will come to the court
with allegations that a child has been abused or
severely neglected while in the custody of or
residing with another party. They request imme-
diate intervention by a protective order without
providing the other party with notice and an
opportunity to be heard. In providing quick
access to both formal and informal mechanisms
for dispute resolution, family courts often func-

tion as the “Emergency Room” of the legal
system. Service of process problems test the
court’s willingness to act without proper legal
foundation. Yet another area in which family
courts must safeguard the procedural due process
rights of all involved is in the area of the reception
of confidential reports and information from treat-
ing or evaluating experts or agencies which are
sent directly to the court.® In order that all
involved obtain a fair hearing it is important that
there be no hidden information, reports or other
information considered by the court without ad-
vising the parties of its existence or giving them
a right to confront and challenge the author. Too
often such information is innocently received in
the mail from parties or other persons who “just
want to be sure that the court has all the facts.”’

The standards of proof, e.g., beyond all rea-
sonable doubt in juvenile delinquency,® clear and
convincing in termination of parental rights,%? and
a preponderance of the believable evidence in
most other case types, must be fully determined
before a family court exercises its substantial
power. Jurisdictionally required factual determi-
nations must be substantiated first, even though
the alternative may be not to provide needed
protection to an allegedly battered woman or to
allow some children to be returned to a potentially
abusive situation or to ‘‘beat the rap’’ for their
delinquent misbehavior. While the court’s
function as the protector of constitutional rights is
most often thought of with respect to adults, the
judicial role with respect to children is clearly
established and can not be overlooked.® Rec-
ognition of the individual rights of children has

"In Delaware, 10 Del. C. Sec. 925 (15) provides ‘‘In any civil action where jurisdiction is otherwise conferred upon the Family Court, it may enter such
orders as against any party to the action as the principles of equity appear to require.”” (Emphasis supplied.)
In Vermont, the family court statute specifically recognizes ‘‘The Family Court is a Court of Record and has all of the equitable and other powers of the

Superior Court as to civil matters within its jurisdiction, except as specifically limited by statute.’” (Emphasis supplied.) VT. STAT. ANN. tit. 4 § 451 (1990).

3In re Gault, 387 U.S. 1, 19L. Ed 2nd 527, 541 87 S.Ct. 1428 (1967). As to the need for family courts to insist upon due process, Arthur T. Vanderbilt,
former Chief Justice of the New Jersey Supreme Court, wrote: *‘In their zeal to care for children neither juvenile {'udges nor welfare workers can be permitted
toviolate the Constitution, especially the constitutional provisions as to due process that are involved inmoving a child from its home. The indispensable elements
of due process are: first, a tribunal with jurisdiction; second, notice of a hearing to the proper parties; and finally a fair hearing.”” Footnote 40 from /n re Gault,
387 U.S. 1, 19, 19 L.Ed 2d 527, 541, 87 S.Ct. 1428 (1967).

®Kentv. U.S., 383 U.S. 541 (1966). In Kent, Justice Fortas noted: *‘There is evidence, in fact, that there may be grounds for concern that the child receives
the worst of both worlds: that he gets neither the protections accorded adults nor the solicitous care and regenerative treatment postulated for children. 383 U.S.
at 555 (footnotes omitted).

®N.J. Court Rule R.5:3-3(d) provides in part: ‘‘The expert shall not communicate with the court except upon prior notice to the parties and their attorneys
who shall be afforded an opportunity to be present and be heard during any such communication between the expert and the court.”” N.J. Court Rules, 1990.

In re Winship, 397 U.S. 358 (1970).

“Santosky v. Kramer, 455 U.S. 745, 102 S.Ct. 1388, 71 L.Ed. 2d 599 (1982). .

©In Brown v, The Board of Education of Topeka, 347 U.S. 483 (1954), argusbly our most important contemporary exercise of constitutional jurisprudence,
the court recognized and enforced the individual rights of children to the extent of rcvamﬂing our nation’s educational system. Inthe developing arca of children’s
rights, the extent to which a court will go is observed in the arca of desegregation of schools and the frequent recognition of the constitutional right of children
to receive a quality education. Abbott v. Burke, 100 N.J. 269 (1985); Serrano v. Priest, 487 P.2d 1241 (1972), Pauley v. Kelly, 255 S.E.2d 859 (W. Va. 1979),
Edgewood Independent School Dist. v. Kirby, 777 5.W.2d 391 (Tex. 1989); Chambers, *‘ Adequate Education for All: ARight, An Achievable Goal,”’ Harvard
Civil Rights - Civil Liberties Law Review, Vol. 22, p. 55. Other arcas of developing children’s rights include a “‘right to treatment’” and other arcas in which
the court has recognized that children have rights independent of their parents. Nelson v. Heyne, 491 F.2d 352 (7th Cir. 1974). Davidson, *‘The Child’s Right
to be Heard and Represented in Judicial Proceedings,’’ 18 Pepperdine L. Rev. 255.
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increased significantly by court decisions and
statutes within this country® and internationally.®
The power of the court is exercised significantly
within the discretion of each judge. The un-
bridled exercise of judicial discretion without
definitive standards has been a concern of legal
scholars.® In making factual conclusions and
legal determinations family court judges need to
develop the relevant expertise. While judges
consider sociological and psychological factors
and expert opinions, they cannot avoid the ulti-
mate decision in cases tried to conclusion. Be-
yond financial guidelines, the complex nature of
intrafamilial problems in a changing society make
the development of objective standards for judi-
cial determinations, beyond financial guidelines,
incapable of formulation by consensus and diffi-
cult to enforce. Substantial reliance upon the
decision of the trial court or its methods of resolv-
ing the dispute is shown by the lack of utilization
of the appellate process.®’” For most of the families
coming before it, the family court is truly the court
of last resort.

In addition to the substantial powers of a
family court judge, the roles of the judge in court
vary significantly depending upon whether or not
the litigants are represented by counsel and the
type of case presented. In the cases in which the
parties are not represented by counsel, the judge
often carries the dual role of presenter and trier of
the facts, in addition to the expected function of
determining the judgment and setting the specific
terms of all dispositional orders. Family court
orders and judgments are significantly more de-
tailed and comprehensive than those of other
divisions of the judiciary.

The effectiveness of family court orders is
seen most often in the volume of post-judgment
motions or applications and enforcement pro-
ceedings. Since courts are only as valid as the

Judge Robert W. Page

effectiveness of their orders, this factor becomes
an element to be considered in arriving at the
judgment itself. For example, it is generally
accepted that court orders that are entered as a
result of an agreement between the parties are
more effectivethan those which are imposed after
adversarial proceedings.®

While the powers of the family court judge
have been described as ‘‘almost unlimited,”’® in
practice the family courts are composed of many
persons other than the judge.” Staff needs are
higher than any other division due to the greater
number of persons coming in daily contact with
the family court system. In addition, a majority of
the intrafamilial disputes coming before a well-
staffed family court are resolved outside of the
courtroom by persons other than the judge. This
may include intake personnel, mediators or other
facilitators who work with the parties to resolve
the dispute by agreement rather than court ap-
pearance.

While the nature of the court is controlled by
its powers and established practices, it is also
controlled by an ever increasing case load. It
seems as the pressures in society increase, the
volume and complexity of the family problems
brought into the court also increase. In many
courts the pure economics of the volume of cases
pending hasasubstantial impact on the nature and
extent of the family court.

Social Service Delivery System

When consideration is given to the orders of
family courts and their related staff actions, it is
apparent that the family court system is a substan-
tial provider of social services. Examples are
most frequently seen in many provisions con-
tained in orders involving children. In juvenile
delinquency dispositional orders, juveniles are
ordered to attend counselling or therapy, perform
community service, function under the supervi-

“Soler, M., ‘‘An Introduction to Children’s Rights,”” 74 ABAJ. 52 (1988).

$Corcos, ‘‘The Child in International Law: A Pathfinder and Selected Bibliography,”” 23 CRWJIL 171 (1991).

“Murphy, ‘‘Eroding the Myth of Discretionary Justice in Family Law: The Child Support Experiment,”” 70 NCLR 209 (1991).

"In New Jersey the family court matters compose 39% of the trial court caseload, while only resulting in 9% of the matters heard on appeal. Annual Report

of the New Jersey Judiciary, 1989-1990.

®"Mcdiation may result in lower recidivism . . . the experience of other mediation programs suggest that it will be lower than among those who adjudicats.
For example, while 34.3% of traditional custody study families retumed to the court from 1976 to 1978 in Dane County, Wisconsin, only 10.5% of mediation

- families retumned.’’ Peamson, ‘‘Child Custody: Why Not Let the Parents Decide?,’’ 20 Judges J., Winter 1981, at 10.
®"Decisions of Family Part judges not only affect the litigants in particular cases, but also have substantial impact on family systems. In practice, when

dealing with many types of family cascs, the power of Family Part judges is almost unlimited.”” ‘Pathfinders Committec Report,”” Committee Report, 125

NJ.LJ. 42.

™A recent New Jersey study of personnel assigned to the family court indicated an average of 14.5 staff persons per judge assigned to the family count,
Willets, Guy, Administrative Office of the Courts, State of New Jersey, May 8, 1991 (unpublished).
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sion of probation officers, attend residential treat-
ment programs or stand committed to state train-
ing schools for their rehabilitation.” In child
abuse and neglect proceedings, upon a finding of
the existence of abuse or even as a preliminary
order prior to such adjudication, courts often
request parents, extended family and other in-
volved persons to participate in therapy, attend
substance abuse programs, obtain improved hous-
ing, provide medical treatment and submit to the
supervision of the state’s protective child welfare
agency. Dispositional orders involving the deliv-
ery of social services are also included in cases
involving custody or visitation arrangements, do-
mestic violence petitions, and status offenses.™
While this role as a provider of social services is
foreign to judges who do not envision themselves
as social workers (and are clearly not trained in
this discipline), it cannot be avoided. On this
function of the family court to provide more than
the resolution of the immediate dispute and de-
liver social services, a committee recommending
the establishment of a family court noted:

““The goal of a court dealing with family
disputes should be more than simply re-
solving the particular issues before them.
Rather, such resolution should leave the
family with the skills and access to sup-
port services necessary to enable them to
resolve subsequent disputes constructively
with a minimum need for legal interven-
tion.”’”

The required social services to meet the needs
of the dysfunctional families can be provided

either by direct services or referral to appropriate
persons and agencies.”

Thecourt’sresponsibility to provide for social
services is often imposed by the state legislature.”™
Frequently, the family court is required both by
statutory law and case precedents to ensure the
delivery of social services. It has become increas-
ingly popular for state legislatures to respond to
the requests of their constituents to “‘do some-
thing”’ by passing legislation mandating family
courts to provide that children receive the proper
social services or that families attend custody or
visitation mediation.” Such legislative demands
are most often made without the appropriation of
any of the funds necessary to deliver these re-
quired social services. Ironically, in times of
limited funds and poor economy, the need for
such social services increases while the funds to
provide them decreases.

Case Processing and Management System

The importance of the recognition of a family
court as a case processing and management sys-
tem can neither be overlooked nor understated.
Too often judicial planners and court reformers
speak in terms of substantive principles for deci-
sion-making without a full understanding of the
need to have each case effectively managed to the
point of decision. The reality of ever increasing
case loads and the need of litigants for timely
decisions which effect their ongoing family con-
cerns demands that any court adjudicating family
disputes must provide the most effective methods
for processing the cases filed and propelling them
to comprehensive resolution. The adage: ‘‘Jus-

'New Jersey. has one of the most comprehensive juvenile codes with twenty-one dispositional altematives specifically set forth. N.J.S. 2A:4-40.

7 A status offense is a case involving allegations that a child has committed an act or failed to comply with a law which constitutes an offense only by reason
of the status of their being under age. Examples include truancy, incorrigibility, running away, and dependent or neglected children. They are most commonly
referred to as juveniles, children or persons ‘‘in need of supervision.”” (‘“‘JINS,’” ‘‘CHINS,”’ or *‘PINS.””)

MGovernor'’s Task Force on Family Law, Family Court and Court Services Commiltee, Recommendations and Procedures For Establishing A Family Court

in Maryland, Final Report, October 1992 (Maryland).

™An example of a comprehensive family court which relics heavily upon referral services was noted by Katz and Kuhn in Recommendations for aModel
Family Court, May 1991. At page 1 of the Preface the authors note: *‘We should also note the integrity of Family Court systems whercin the service provision
renmm separate from the family court. Established in 1983, the New Jersey Court is a shining example. While these disciplines have maintained their scparate
y, regular ti betwcen them has resulted in an overall improvement over the manner in which the family court and social services agencies

respond to children and families.”’

"The juvenile codes of most states specifically direct the court to develop plans to meet the needs of the child. Various purpose clauses provide:
Alabama, ‘‘To secure for any child necessary treatment. . .”” Ala. Code§ 12.15.0.
Hawaii, ‘‘the court may formulate a plan adapted to the requirements of the child and his family . . . and may utilize all state and community resources

.. in its implementation.”” Hawaii Rev. Stat. § 571-1.

Kentucky, *‘to offer all available resources to any family in need of them.”” Ky. Rev. Stat. Ann. § 600.010.
Maryland, *‘to pravide for a pro 3:1:11 of treatment, training and rehabilitation corwistent with the child’s best interests, . " Md, Code Ann, § 3.802,

New Hampshire, * ‘To encourage

wholesome moral, mental, emotional, and physical development of each minor. .. by pmwding treatment, counselling,

supervision, and rehabilitative resources which he needs and has a nghl to receive.”” N.H. Rev. stat. Ann. § 169.B.1.

South Carolina, **When children or their families request help, state and local govemment resources shall be utilized to compliment community efforts
to help meet the necds of children. . . the state shall assist and encourage families to utilize all available resources.”” S.C. Code Regs. § 20.7.20.

™Arizona, California, Dclawne Maine and Utah now provide for mandatory mediation of custody disputes. Ariz. Rev. Stat. Ann. tit. 25, § 25.381.23;
Cal. Civil Code § 4606 (1983); 13 Del. Code, Rule 470; Me. Rev. Stat. tit. 19, §§ 214, 581 & 752 (West. Supp. 1985-86); Utah Code Amn. tit. 30, § 30-3-
11.1. In several other states mediation may be required at the discretion of the court. Okla. Stat. Ann. tit. 1275.4; Pa. Stat. Ann. tit. 23 § 1006.
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ticedelayed isjustice denied’” has itsmost serious
impact in the family court.

With the need to rely so heavily upon outside
agencies and services, the one area which the
family court can control is its own system for
processing and managing the cases. Without
such control the judicial resolution of the dispute
becomes irrelevant since it is resolved de facto by
the passage of time and the need of ongoing
relationships to adjust to daily events. This may
be particularly disastrous when a child is held in
limbo without permanency planning or a battered
woman is forced to remain in a violent situation
because of ineffective judicial protection. As
important as effective case processing and man-
agement is to the litigants, it is equally important
to the judges who should not make substantial
decisions onoutdated information without know-
ing the present circumstances.”” This concern is
also noted in the appellate review of family court
matters which most often result in a ‘‘final’’
determination that is irrelevant to the present
needs of the children of families involved.” The
need for timely decisions of issues involving
children™ must be considered at all times by all
court systems determining family disputes.®

Organization and Administration

Perhaps the most important component of a
family court system is the organization and ad-
ministration. The court can have certain prin-
ciples set down; it can also have a broad based
jurisdiction, but if it doesn’t have someone ad-
ministering, monitoring, or watching over the
daily operations, the unified family court may

Judge Robert W. Page

quickly fall back into many of the former ways.
These problems exist in family courts whenever
the leadership at the local and state level is not
maintained.®! A firm administration will insure
that a system will follow certain standards. Fam-
ily courts throughout our nation function best
where there is a strong presiding judge and staff
committed to the full implementation of estab-
lished principles and performance standards.®

The organization of the family court should

_provide for the assignment of its judges from the

highest trial level whenever possible. Organiza-
tion and administration at the highest trial level
becomes important in consideration of the allot-
ment of resources to the court as well as staff and
budgetary requirements.®® An administration
which recognizes this status will advocate for
sufficient funding and allotment of personnel to
meet its needs, while an organization or adminis-
tration that down-plays or considers the court in
any way to be inferior to other courts will fail to
properly allocateitsresources. Mostfamily courts
need to employ the highest number of staff of any
division of the court merely to deal with the
volume and complexity of the cases and disposi-
tional orders. A committed administration will
also plan for the necessary physical facilities,
including sufficient conference rooms at all loca-
tions. All staffincluding the judges, professional
and clerical personnel, must be readily accessible
to each other and subject to the communication
and control of the central administration.

The authority to direct and control each and
every step of the daily processing and manage-

TThe role of the family court as a case processing and management system was accurately described by Judge Ida Chen of the Family Court Division of
the Common Pleas Court of Pennsylvania when she noted: ‘‘Inow realize that just being a good judge is not enough. You must also know how to manage your

list of cases. If you cannot manage your list in a timely manner, then you
15, 1991

A"With the exception of divorce cases involving financial issues, juvenile
appellate review of family coust matters. This is due to the impact of substantial

t possibly disp Jjustice to society.”’ The Philadelphia Inquirer, December

dals "

quency waiver , and a few isolated cases, there is no effective
delays in the appellate process on the children and families involved. Stated

simply, while they wait for the decisions of the appellate courts, their lives are affected and changed to the point where the decision is either moot or requires

yet another hearing.”’ Pathfinders Committee Report, 125 NJ.LJ. 41, 45.

™"The child’s sense-of-time guideline would require decision-makers to act with ‘all deliberate speed’ to maximize each child’s opportunity either to restore
stability to an existing relationship or to facilitate the establishment of new relationships toL‘replacc‘ old ones. Procedural and substantive decisions should

" (E

never exceed the time that the child-to-be-placed can endure loss and uncertainty. P pplicd.) Freud, Goldstein, Solnit, Beyond the Best Interests

of the Child.

®"Where there is potentially irreparable harm in delay, particularized motions to accelerate should be made in all appeals in delinquency dispositions as
matter of course.”” State in the Interest of S.T., 233 N.J. Super., 598 (App. Div. 1989).

%In New Jersey the Pathfinder’s Committee conducted an extensive study of the first five years of the family court and made findings and recommendations
ina report to the Chief Justice. The Committee strongly recommended that firm state-wide Icadership was necessary in order to set standards and goals and monitor
their statewide implementation. ‘‘Pathfinders Committee Report,”” 125 NJ.LJ. 41.

©The family courts of Delaware, Rhode Island and Hawaii have statewide Presiding Jud

s. In New Jersey the family court in each vicinage is led by a

Presiding Judge. R.1:33-6. In Vermont the Administrative Judge is given the responsibility of sjeectin the appropriate judges fouu;?mnmt to the family court.
am

(Interview with Judge Stovon Martin, Administrative Judge of Vermont Superior Coust, Jan, 1992.) In the Portland, Mains,

ily Court pilot project

Administrative Law Judge Dana Cleaves was selected to serve as Chief Judge with administrative responsibilities over the judges and staff assigned into the

unified court from three

ifferent courts. (Interview with Judge Dana Cleaves, Jan. 1992.) In the Jefferson County, Kentucky Family Court, Circuit Court Judge

Richard Revell was designated as the Chief Judge by the Supreme Court. (Interview with Judge Richard FitzGerald, Feb. 1992.)

©"Without equal status, the family court may get secondary consideration with respect to direct needs, such as more personnel or more judges, and with
respect to the legal and other services provided to the court. . . Lower judicial status reduces the court’s ability to obtain other resources as well. The legislature
nmr the executive branch do not listen with the same respect to statements of need coming from an inferior member of the court hierarchy.”” Gordon, William
C., *“The Family Court: Advantages and Problems,’’ 2 Juvenile Justice, November 1974,
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ment of all family court cases should be placed in
one central office, with one family court admin-
istrator having the ultimate responsibility, subject
to reporting through the established chain of
command.® This ensures that everyone will be
heading in the same direction and operating in
accord with the same principles. This control of
the key personnel is an important component of
an effective family court.®* The collection of
accurate, relevant information and data by the
central case processing units is a necessary func-
tion of the administration of the family court
system.® Such information must be available to
be accessed and shared with appropriate agencies
and persons.’’” Asaminimum standard, ‘‘records
should be maintained in every county and state-
wide which will indicate compliance or noncom-
pliance with all statutes, court rules, and direc-
tives in every area of the family court.’”%

#“"Pathfinders Committee Report,”” 125 NJ.LJ. 41, at 30-35 (1991).

®]d. at 35-37. ,

*"One of the most frequently heard arguments favoring a family court s that involving administration and record kecping, In an integrated family court
all family cases are heard under one jurisdiction and under one roof. Without such a court there is bound to be jurisdictional overlapping and some loss of
efficiency. . . In most of our large cities three or more scparate courts have jurisdiction over marriage and the family, and in nearly all instances no liaison or

ference pr d are utilized.”” Kephart, W., *“The Family Court: Some Socio-Legal Implications,’” 62 W.U.L.Q. 73 (1955).

¥The National Family Court Symposium recommended: ‘‘The state court should develop and implement a statewide information system that can be
accessed by appropriate agencies, court officials and personnel, for information sharing purposes relative to pending cases, interviews, judgments and
disposition.”” Katz and Kuhn, Recommendations for a Model Family Court, May 1991.

#"Pathfinders Committec Report,”” 125 N.J.L.J. 41, 45.
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Chapter 3

The Justification For A Family Court;
Its Advantages And Disadvantages

In addition to properly defining the ‘‘Family
Court,”” the question of ‘‘why’’ it should be
created should be examined. This involves con-
sideration of the claimed advantages and disad-
vantages of organizing a family court system. A
comparison of theory vs. practice is necessary
since what is theoretically correct is so dependent
in the area of family law upon the persons carrying
out the tasks. There is sufficient experience, both
old and new, to examine the question.*

The claimed advantages and disadvantages of
a family court system are based in part upon the
experience of existing courts and others consider-
ing and studying proposed court reforms. On the
positive side, the advantages include more effec-

tive access for the public in a “‘user friendly’”

system, an efficient unified case processing and
management system with consistent and compre-
hensive judicial determinations, improved ser-
vices (both legal and social), reduction in the
emotional damage to the persons involved, the
empowerment of weaker parties and recognition
of the importance of family court judges and staff.
On the negative side, the disadvantages alleged
include the costs of establishing and maintaining
the family court, an inability to diagnose and
effectively deliver services and the “burn out™ of
judges and staff who are assigned exclusively to
family law matters. Each claim should be studied
both as to the present and proposed systemic
changes and their impact upon the families in-
volved. Decisions to establish a family court
should be based upon which system, or combina-

tion of systems, will provide the most effective
judicial resolution of intrafamilial disputes.

Unified v. Individual Judicial Systems

The primary advantage claimed for a family
court system is the unification of all complaints,
petitions, and case types within one case process-
ing and management system in order to provide a
more efficient, less costly and damaging, consis-
tent and longer lasting resolution of the problems
presented.”® By directing that all complaints or
petitions must be resolved in one unified court,
the opportunities for inconsistency® and errors
based upon inaccurate or incomplete information
are greatly reduced. With the complexity of
family problems, divergent case processing and
the separate decision on individual prayers for
relief add to the barriers to effective determina-
tions. The collective or “‘holistic’’> approach to
resolution of the total family’s problems, inclu-
sive of each and every individual claim for cus-
tody, child or spousal support, division of prop-
erty, marital status and so on, will result in a more
understandable and unavoidable final determina-
tion. For example, an unhappy litigant will not be
able to seek a redetermination of any basic issue
by merely goingto a different court and asking for
anew and separate decision. Such manipulation
of the different parts of the judicial system is
common where separate courts hear the same
types of issues at different levels.*? In addition to
the problems created by concurrent jurisdiction,
they are compounded by judicial systems which

®(Florida) Report of the Commission on Family Courts (1991); (Maine) Final Report of the Commission to Study Family Matters In Court (1986); (New
Jersey) ‘“Pathfinders Committee Report,”” 125 N.J.L.J. 41 (1986), (Virginia) Report on the Family Court Pilot Project by the Family Court Pilot Project
Advisory Committee to the Judicial Council of Virginia (1992); (Maryland) Governor’s Task Force on Family Law, Final Report, October 1992.

%"No longer would some family law issues be reposed in one court with others in yet another court and some of these issues even then being bounced between
two courts. Decisions, especially in matters where children are involved, would lead to greater stability, less pulling on the emotions of the parties, and greater
fmalitz inthe judicial resolution of disputes.”” TheAdjudication of Family Law Matters in Virginia Courts, Report of the Family Court Study Committec (1985).

"People suffering from several family problems are taken to as many as five different courts where personnel of varying degrees of training each treat one
particular aspect of the problem under the direction of whatever judges happen to be unwillingly assigned to the court for that month. The various courts are seldom
aware of other courts involved, and know much less what they are doing.’’ Arthur, L., ‘A Family Court - Why Not?’’ 51 Minn. L. Rev. 223-232 (1966).

92Chief Justice Harry L. Carrico of the Supreme Court of Virginia noted: ‘‘An increasing important issue in Virginia is the need to develop a comprehensive
approach to judicial resolution of matters involving the family. We presently operate under a dual system whereby the circuit and the juvenile and domestic
relations district courts excrcise overlapping jurisdiction in domestic relations cases. The ‘yo-yo’ effect in the referral of cases back and forth between these
two courts has proven detrimental, costly, and frustrating to the parties involved.”’ State of the Judiciary Report for 1982,
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provide for the appeal of family law matters by
trial de novo from alower, e.g., juvenile, domestic
relations or district, trial court to an upper-level
trial court, e.g., superior or circuit. This costly
duplication and fractionalization is effectively
eliminated in the unified family court.

Common information systems, using com-
puters or other state of the art equipment, are more
easily accessible in the unified system than those
of different courts at different levels in different
areas or physical facilities.”® Clerical staff which
is cross-trained in the case processing of all types
of cases can be more effectively assigned to meet
the case load needs in a unified system. In
addition, a unified system is much easier to man-
age in terms of establishing and monitoring,
without unnecessarily duplicative meetings, set
principles and standards of performance in order
to reduce disparity and provide greater account-
ability.

Improved Services

In addition to the improvement of the judicial
system, an important feature of a family court
system is the improved delivery to the public of
both legal and social services. In Virginia, com-
menting on the need to provide improved services
for troubled families, a committee noted:

“‘Family conflicts do not present solely
legal issues anymore than they present
solely sociological ones. A quality resolu-
tion of family disputes requires proce-
dures which integrate the societal protec-
tions provided by the law with the reme-
dial interventions provided by court ser-
vice units, social services, mental health
agenciesand other alternative dispute reso-
lution approaches.”’%*

At times, persons under stress and troubled

families are unable to cope with a fragmented
system or overcome its barriers to fill the services

needed for full resolution of their disputes. Ina
unified system, families presenting problems will
be considered in a coordinated manner with spe-
cific actions, services and facilities provided to
meet the individual needs.”> Comprehensive dis-
puteresolution avoids continuing costly litigation
or relitigation.

The judicial processes are more accessible by
providing one central point for the reception of all
complaints together with an intake function to
comprehensively advise the inquiring public asto
the proper stepsto be taken to obtain the necessary
relief. Rather than being shuttled from place to
place or office to office in order to get resolution
of the total problem, the public may expect to
receive a comprehensive resolution. For ex-
ample, a divorcing couple will not only receive
the termination of their marriage and division of
common property, but also resolve the questions
of child custody and visitation and support using
mediation or other non-adversarial techniques.
Similarly, a woman seeking a domestic violence
restraining order is also able to obtain an order for
child custody and visitation, support and counsel-
ling, as well as a detailed, effective restraining
order, in one appearance before one person in one
office and one court.*

Improved services are also the result of maxi-
mizing the collection of necessary information.
By avoiding duplication of evaluations and infor-
mation taking sessions, the effectiveness of the
services provided daily to the consuming publicis
increased. Stated simply, persons in need of
judicial orders need not tell their same story over
and over again to different people in different
offices in a unified family court. With the in-
creased availability of compact informational
services comes more consistent and comprehen-
sive determinations, particularly with persons or
families which are not highly motivated to attend
multiple appointments in different offices.

%0ne of the costs which resulted from the pilot family court project in Virginia was incurred in upgrading the computer system in certain counties to include
the additional complaints previously heard in a different court. (Interview with Judge Dale Harris, Judge of the Juvenile and Domestic Relations District Court

of Lynchberg, Virginia, Jan. 1992.)

Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Commiltee to the Judicial Council of Virginia (June 1992), p. 33.

"deally, each court intervention should be a step in a reasoned plan promoting family stability by coordination of many material and social service
resources.”” Mulvey, ‘Family Courts, The Issuc of Reasonable Goals,”’ Law and Human Behavior, 6, No. 1 (1982): 49-61.

In Virginia, the family court pilot project noted that improved services were available in some areas in the Juvenile and Domestic Relations Court from
those of the Circuit Court. At times families needed to be referred from the Circuit Court (upper) to the Juvenile and Domestic Relations Court (lower) in order
to receive needed counselling or evaluations rather than by providing the holistic approach in either court. (Interview with Judge Jennine Shannon, Juvenile and
Domestic Relations District Court for Albamarle County, sitting in Charlottesville, July 1991.) Report on the Family Court Pilot Project by the Family Court
Pilot Project Advisory Committee to the Judicial Council of Virginia (June 1992), p. 44.
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The delivery of social services by a family
court system need not be provided directly by the
court system but is more often provided by refer-
ral to existing appropriate public agencies and
private professionals. While the participation of
the litigants prior to adjudication should be volun-
tary, they should be given an initial opportunity to
obtain the services without going before the court
in an adversarial proceeding.”” Those who do not
wish to receive any service offered by a family
court must be given the opportunity to be heard in
court at an adjudicatory hearing.’® Dispositional
orders made by a court of law even after full
adversarial proceedings, will also have a wider
range of services and alternatives from which to
develop the required plan of action. After adjudi-
cation these services may be mandatory or a
condition or prerequisite to other actions.

Damage Control and Empowerment

By providing for one central point for recep-
tion and resolution of total intrafamilial prob-
lems, the unified system can empower persons
who are unable, either financially or emotionally,
to participate in multiple suits at different court
levels. The combination of legal and equitable
principles necessary to develop a comprehensive
plan to minimize the impoverishment of women
and children® after separation or divorce is best
accomplished by one court under aone judge-one
family approach. The enforcement of every court
order is most effectively accomplished in a uni-
fied system; a most important factor to women,
children, elderly and all persons who are depen-
dentupon compliance with the order’s provisions

Judge Robert W. Page

to maintain stability in their life and an adequate
standard of living.

A significant advantage of a unified family
court system is its ability to minimize the damage
done to innocent children by the separation of
their parents.'® Inaddition to the damage done to
them directly by their parents actions, these chil-
dren, as well as some adults, are unable to protect
themselves from the abuses and neglect inherent
in a fragmented legal system. Children are af-
fected substantially by multiple legal processes,
including repetitive required testimony and ex-
aminations, its inconsistent decisions by different
judges, hearing officers and evaluators and the
inordinate delays which effect ongoing relation-
ships. The damage done by their being caught in
limbo between competing adults is frequently
overlooked.!” Generally, children love both par-
ents and experience a divided sense of loyalty to
them and extended family. Rarely are their inter-
ests represented.'” The “yo-yo” effect is a term
given to cases involving children who are pulled
up and down emotionally and in different direc-
tions physically by different courts in cases in-
volving custody and visitation disputes.In addi-
tion to providing the necessary consistency, a
unified family court is best able to give these
important cases the priority in decision making
that recognizes the importance of their determi-
nation within “the child’s sense of time.”’!®

In her now classic work, The Divorce Revolu-
tion, Dr. Lenore J. Weitzman called national
attention to the plight of women and children
several years after separation and divorce. As to

#"While adjudication and other dispute resolution methods should continue to be available, litigants should be offered the opportunity to choose the best
method for resolving their differences.’’ Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council

of Virginia (June 1992), p. 35.

The responsibility of a judiciary to ‘‘provide citizens with a full set of options for resolution of disputes, including traditional litigation [adversarial] as
well as various complementary forums,’’ [nonadversarial] has been enunciated as *‘the basic principle.”’ Supreme Court of New Jersey, Task Force on Dispute

Resolution, Final Report (February 1990).

®Weitzman, L., The Divorce Revolution. New York: The Free Press, A Division of Macmillan Publishing Co., Inc., 1979.
100"Of particular concem are the most vulnerable casualties of the modem marriage, the minor children of divorce. Children typically bear substantial
psychological and economic costs for a decision in which they have no role.”” Scott, E., ‘‘Rational Decision-Making About Marriage and Divorce,”’ 76 Va.

L. Rev. 9 (1990).

11n its report the Virginia Family Court Study Committee noted a custody case that was originally heard in a divorce hearing and thereafter, presented

again during a visitation period in Virginia to the Juvenile and Domestic Relations District Court. After another full plenary hearing, with attomeys for all and
the child interviewed by the court, the decision was appealed to the Circuit Court where a trial de novo was held with yet more lawyers and evaluations by clinical
psychologist and “transferred’’ to yet another circuit court and again reheard with yet more attomeys, psychologists and child interviews before being returned
to Texas. The committee noted the boy was kept in Virginia while *“. . . at least three courts, ten lawyers and two clinical psychologists were involved in
interviewing, examining and questioning the young boy, along with two different judges.’’ (Emphasis supplicd.) The Adjudication of Family Law Matters in
Virginia Courts, Report of the Family Court Study Committee (1985).

192 gignificant exception is noted in the use of Guardians ad Litem and Court Appointed Special Advocate (CASA) programs in which trained and sensitive
volunteers are appointed to represent the child’s interests throughout the litigation. Florida has a substantial Guardian ad Litem program. Some 450 CASA
&r]og:l:ma are operating very cffectively in 49 states. (Information received from The National CASA Association, 2722 E. Lake Drive, Suite 220, Seattle,

ashington.)

193Freud, Goldstein, Solnit, Beyond the Best Interests of the Child. The Free Press, 1979.
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the economic consequences of such events she
noted:

““The result is often hardship, impover-
ishment, and disillusionment for divorced
women (and their children). This re-
search shows that, on the average, di-
vorced women and the minor children in
their households experience a 73 percent
decline in their standard of living in the
first year after divorce. Their former hus-
bands, in contrast, experience a42 percent
rise in their standard of living.””1%

While the extent of Dr. Weitzman’s findings
have been criticized as being inflated due to
methodological differences, even her critics ac-
knowledge the truth of her basic finding and
admit that ‘‘the economic status of men and
women diverge substantially in the years after
divorce.””1% ““The feminization of poverty’” has
been further substantiated by studies and similar
findings in a number of other states.%

Courtsystems, faced with these national stud-
ies and the facts presented in individual cases,
must consolidate the provisions of each specific
determination into one comprehensive final and
effective order. The nature and extent of child and
spousal support, custody and visitation arrange-
ments and the division of all property interests are
interrelated and indivisible. They must be deter-
mined by one court after consideration of past,
present and future events. ‘‘Divideand conquer’’
has its most disastrous effect when utilized by
persons with greater financial resources who are
better able to hire attorneys to separate, litigate
and relitigate these issues. The damage done by
such legal maneuvers can be minimized by re-
quiring all proceedings to be heard in a unified

194Weitzman, L., The Divorce Revolution. The Free Press, (1979).

family court which can most equitably structure
the present and future financial responsibilities.
This can include the process costs, (attorneys
fees, expert costs), as well as the division of
property, (the marital home, family business) in
order to provide for the long-term protection of
the children and the least financially empowered
spouse. Such plans may include the requirement
that the party with the greatest earning capacity
must pay the mortgage and other costs on the
marital home and that its sale be postponed until
the children are emancipated. Comprehensive
plans emanating from aunified family court should
consider permanent or rehabilitative alimony, as
well as the future division of pensions and retire-
ment benefits, medical insurance coverage, life
insurance benefits, vocational and psychological
counseling. Even after the establishment of such
a comprehensive order by one court, a major
advantage of the unified system post judgmentally
is seen in its exclusive locus as the place of
enforcement to which a needy party can turn and
from which the financially responsible party can
not avoid by diversionary tactics within separate
existing judicial systems.

Recognition of Importance and Status of
the Court

A significant advantage of the family court
systemover ‘“split’’ or divided jurisdictionsisthe
increased respect of the status of the courts and
judicial systems resolving family law issues.'”’
Judge’s salaries, facilities, staff and other emolu-
ments of judicial office should be equal to the
highest level trial court. Too often family law
issues are not considered worthy of the best
judges, attorneys, or facilities and placed at alevel

195Hoffman and Duncan, *‘ What are the Economic Consequences of Divorce?’” Demography, Vol. 25, No. 4, November 1988. It must be noted that these
analysts criticize Dr. Weitzman’s methodology and premised causes for the substantial economic disparity, but not her basic finding. In this respect Professor

Jacob notes: ‘“Weitzman’s book should be the beginning and not the end of research on the impact of law on divorced pe

le in the United States. A careful

reading of her work demonstrates how much is left to leam. The book’s deficiencies will be a good guide to future researchers. Weitzman has made both the
scholarly community and the policy world aware of the scope of the problems that confront us. For that we are much in her debt.”” Jacob, ‘‘Faulting No-Fault,”’
A.B.F. Research Journal, Vol. 1986, Fall, No. 4, p. 773. Further criticism is noted of Dr. Weitzman’s attribution of the cause for the economic disparity being
attributed to no-fault divorce laws. Melli, M., ‘‘Construction a Social Problem: The Post-Divorce Plight of Women and Children,”’ A.B.F. Research Journal,
Vol. 1986, Fall, No.4, p. 759.

106V arious states have conducted surveys on the economic disparity between husbands and wives after divorce. 4laska, H:+17%, W:-33%, Baker, Family
Equity At Issue, A study of the Economic Consequences of Divorce on Women and Children, Alaska Bar Assoc. (1987), Calif. H:+42%, W:-73%, L. Weitzman,
The Divorce Revolution; Utah, H:+73% after 10 years, W:-32%, Utah Task Force on Gender and Justice, Report to the Utah Judicial Council; Connecticut,
H:+60%, W:-30%, McLindon, ‘‘Separate but Unequal: The Economic Disaster of Divorce for Women and Children,’’ 21 Fam. L.Q. 351, 392 (1987); Vermont,
H:+120%, W:-33%, Wishik, ‘‘Economics of Divorce: An Exploratory Study,’” 20 Fam. L.Q. 79, 147 (1968);, and Maryland, H:+55%, W:-37%, Bell, *‘ Alimony
and the Financially Dependent Spouse in Montgomery County, Maryland,”’ 22 Fam. L.Q. 225, 284 (1988).

7n Virginia, evaluating the public confidence and'respect for the different courts hearing familial disputes, a committee noted:
‘“What you see depends upon where you sit. However, the removal of the barriers hampering effective access to justice will promote the public’s perception of
the accessibility oF the court system. Similarly, a court which offers effective, responsive and appropriate methods for resolving disputes, which functions fairly,
and which demonstrates that its decisions have integrity will not only afford a quality resolution of disputes but will eam the trust and confidence of the public.”’
Report on the Family Court Pilot Project b[v the Family Court Pilot Project Advisory Committee to the Judicial Council of Virginia (Junc 1992), p. 43.
defenders and probation officers to the Family Part. They are led to believe that they can be ‘promoted’ to Civil or Criminal once they have ‘leamed the ropes’
in the Family Part. ‘‘Pathfinders Committee Report,” 125 NJ.L.J. 41
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below adult criminal or civil actions.!® Recogni-
tion of the importance of a family court encour-
ages the best among the judicial system to seek
and maintain positions within it. Such status also
provides an example to the public that these cases
are truly ¢“second to none’’ and will be accorded
the highest level of decision making.!® The
judges and staff work on matters that are emotion-
ally and physically draining due to the quantity
and quality of the disputes presented;'® they
should be given every consideration for salary and
the other ‘‘perks’” or other emoluments of their
high office.!!! Family court cases should be heard
in the better parts of the courthouse with full
access to all litigants.!'? With the improved status
of judges and family court systems comes their
proper position in judicial budgets as worthy of
appropriate funding.

Costs

The primary objection to the family court is
that it will increase the cost of the judicial system
in resolving family matters. Thisinvolves consid-
eration of the costs of locating the courts in one
facility and upgrading and rearranging staff and
judges. Whenever a family court is established at
the highest trial level as recommended, the result-
ant increase in the salaries of the judges who
previously served in a lower level trial court is a
necessary cost. Additional costs maybe incurred
forexpanded computer systems and other techno-
logical advances. The reassigning of matters
from other courts into one family court without
the concurrentreassignment of some ofthe judges
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and staff will increase the work load and calen-
dars of the resultant family court with the need for
more judges and staff.""®* However, if both courts
were adequately staffed at the time of the reas-
signment, the creation of a family court with
reallocation of the existing judicial resources at
the same time should not result in significant
increased costs. In addition to direct costs to the
judiciary, by providing greater access and im-
proved services to more persons, the costs of
providing counselling, evaluations or social ser-
vices will increase significantly. Those family
courts which provide direct services to the public
will have increased expenses by the hiring of
additional counsellors, evaluators, mediators and
other related personnel.

Theissue of costs involved can be argued both
ways.”"* An analysis of the costs involved in
establishing and maintaining a family court sys-
tem requires consideration of the philosophy,
principles and limits established by the court
itself. Proponents of family court systems claim
that the costs involved in case processing will
actually decrease by elimination of duplication of
efforts. It will no longer be necessary to have
different persons filing different papers in differ-
ent offices at different locations under different
clerks and management systems. In addition the
cross-training of clerical personnel to handle and
process multiple types of complaints will result in
a savings by reason of personnel being inter-
changeable in times of need or to meet temporary

shortages.

Analysis of the cost of improved services

10"Many noted that the Matrimonial Division and the Juvenile and Domestic Relations Court were traditionally deemed *‘inferior’’ courts. This stigma

continues to attach to their successor, the Family Part. Traditionally, divorce law was not considered by attorneys and judges to require a high degree of legal
knowledge or skill. Also, the Juvenile and Domestic Relations Court was a statutory court created pursuant to the constitutional authorization for the legislature
to establish ‘courts of inferior jurisdiction.’ The unfortunate tradition i with the assig t of newly appointed judges, assistant prosecutors, public

19]n New Jersey, Chief Justice Wilentz in his remarks to the 1987 Judicial College noted: ‘‘I know of no better example than the Family Division whose
work is second to none in its impact on society, on children, on the lives of our citizens. It can often save and sometimes destroy. You would think that the most
experienced judges would be called upon to give at least some of their time and talent to this work.”’ “‘Pathfinders Committee Report,” 125 N.J.LJ. 41, 42.

19y Fiorida, the Commission studying the establishment of a family court noted: *‘.. . assignment is considered by most members of the judiciary as the
most stressful and difficult of all the jurisdictions. . . Because of these broad discretionary powers, judges recognize that they are making decisions where, as
onesaid, ‘lam playing God.’ ... Judges, by the nature of their responsibility, are trained to be problem-sotvers. However, inmany of these instances, the problems
given to the judge to solve border on the impossible. . . Given the emotions, the animosity, and the individual concem of judges for the children of these parties,
the problems are stressful for the judge and are not casily left in the courtroom.’” Report of the Commission on Family Courts (September 12, 1991).

U"Granting the court equal status and making the judges pay commensurate with other state trial courts also contributes to morale among court personnel
and the image of family law in the community of lawyers and clients.”’ Poznanski & Bassett, ‘‘A Family Court for Michigan?,”” 66 Mich. Bar Journal 657-
66 (1987).

2Prior to establishing a family court in Camden County, New Jersey, the Juvenile and Domestic Relations Court was placed in the basement of the parking
garage where it functioned, literally and figuratively, at the lowest level of the court system.

3 the Virginia pilot family court project from 20% to 50% of the divorce cases were transferred from the Circuit to the District Courts without any
accompanying transfer of judges or staff to handle the additional matters. The resultant increased demands without additional help, made work in those courts
““very difficult’’ at times. (Interviews with Judges Jennine Shannon and Dale Harris, July 1991 and January 1992.)

14"t can be argued that the centralization of administration and records that would obtain in a family court would result in a lower overall court budget.
This argument is truc as far as it goes, but such financial savings would be insignificant when compared to the other costs involved in operating an integrated
family court. For instance, full-scale services alone would include increased probation and psychiatric staffs, referees, investigators, mamriage counsclors, and
others, and the cost for such services comes high.”’ Kephart, W., ““The Family Court’’ Some Socio-Legal Implications,”’ 62 R} U.L.Q. 64 (1955).
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must begin with the recognition that the most
costly service provided by the judicial system is a
fully contested adversarial trial before a judge in
a courtroom. By maximizing the opportunities
for nonadversarial dispute resolution prior to
coming to court, a substantial savings can be
realized,' in addition to providing timely calen-
dar control. Overburdened calendars result in
relisting cases again and again, which resultsin an
unnecessary expenditure of effort and the atten-
dant costs. The resolution in one case of all
related issues in a timely manner avoids the
duplication of costs in the immediate future by the
filing of subsequent actions.

In considering the costs involved it is neces-
sary to also consider the cost to the litigant as
distinguished from the court system.!¢ In terms
of legal fees and costs, ‘time is money’’ and the
opportunity to resolve all related issues in one
action resultsin a savings of the legal expenses.!"’
A good example of this is the experience of
mandatory custody-visitation mediation by law in
California.!® Other cost savings to the litigants
include the most effective enforcement of orders
already obtained. For example, whenever child
support or custody or visitation orders are effec-
tively enforced they increase the monies available
to the family or avoid further costly post-judg-
ment court appearances. In cases of the establish-
ment and enforcement of child support orders,
society has an additional interest in making sure
that all custodial parents receive adequate child
support in an “expedited process”!* to avoid the
need for public assistance or other social services.

Those receiving welfare are required to reim-
burse the appropriate agency with child support
funds collected from supporting noncustodial
parents.

In addition to the financial costs, the psycho-
logical costs to children involved in nonfinancial
terms are an important consideration. Too often
the court is advised of the underlying reasons for
antisocial behavior by children which is the result
of their dysfunctional families.'*® Specifically
such children suffer substantially from the impov-
erishment of their mother who is most often the
custodial parent after a divorce.!?!

The most persuasive assertion of increased
costs is the contention that with improved ser-
vices more persons will come before the court
seeking their availability. This is a “Catch-22"
argument: as the court does a better job more
persons will be attracted to it as a method of
dispute resolution. Stated simply, the better the
family court system functions the higher its costs
because of the volume of the persons served. Itis
difficult, if not impossible, to maintain a balance
sheet between the costs incurred of providing
improved services to more people, versus the
costs saved in improved case processing and
management of the resolution of their dispute,
together with the preventative resolution of pre-
dictable future legal issues.'?? Asto the cost of the
actual social services provided, they can be lim-
ited to those which are available by referral only
or even legislatively mandated to not include any
additional funding. In fact, the most recent state-

15"The Los Angeles Superior Court began mandatory mediation of such disputes in 1978. Mediators last year resolved 64% of the 6,901 cases that came

before them, said Hugh Mclsaac, the county’s director of Family Court Services. The unsettled cases go to court. .. County officials said it costs the taxpayers
$3,237 a day to run each of the 27 family law courts, compared to the $462 a day for each of the 19 mediators and accompanying overhead.’’ Railey, J., *‘Plan
Would Streamline Domestic Litigation,’’ Los Angeles Times, March 12, 1989.

"n Virginia, as an important part of its evaluation and study of the Family Court Pilot Project, the Advisory C ittee conducted extensive litigant
surveys which found: “‘... greater satisfaction with the legal costs of resolving their disputes in the family court was confirmed by the written comments made
by individual litigants at the conclusion of their surveys. (See Tables 6 and 15, ““Survey of Litigants,”” in Appendix B, Attachment B.1.)>* Report on the Family
Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council of Virginia (June 1992), p. 23.

"™, . . it appeared from some responses that the states and countics saved money, and everyone (courts, attorneys, and clients) saved time and, as a result,
money.”’ Poznanski & Bassett, ‘‘A Family Court for Michigan?,’’ 66 Mich. Bar Journal 657-66 (1987).

11%"In 1981, California passed a mandatory mediation law — the first state to do so -- requiring family law mediators to see all families involved in custody
disputes. . . divorcing couples — with
or without counsel -- can save considerable money by avoiding a trial.”” ... ‘‘Representatives of Conciliation Court saw 10,034 families last year, 8,304 of
them for child custody and visitation mediation. Of the custody matters, more than 60% (5,034 cases) were mediated at a savings in total trial costs of roughly
$15 million.”” Simross, L., ‘‘Consumers; Tempering Custody Trials, Tribulations,”” Los Angeles Times, April 18, 1990.

19Federal Expedited Process: 42 USC 66(a)2); 45 CER 302.70(a)(2); 45 CFR 303.101(a)&(b).

12As to the cost of the damage to children caught in an inefficient legal system in Maryland, the Committee on Family Court and Family Services noted:
‘“The suffering of ically dependent family bers during these delays are(rarticularly painful. The cost to the state increases as children, in particular,
are traumatized by being subjected to an unnecessarily prolonged impoverished condition.”” Committee on Family Court and Family Services, Governor’s Task
Force on Family Law, F inaf Report, October 1992 (Maryland).

'71"Children who are in their mothers’ custody (approximately ninety percent of all children of divorce) experience a significant decline in family income
from their pre-divorce status, while noncustodial fathers q:lnricnce an increass in their income lovel. Although the extent of the cconomic impact of divorce
is disputed, the fact is not. This economic decline is not only a direct cost of divorce but is often associated with other stressful disruptions such as leaving the
family home, changing schools, leaving friends, and placement in child care. It has been suggested that many of the psychological difficulties experienced by
children after divorce may be related to economic hardship.”” Scott, E., ‘‘Rational Decision-Making About Marriage and Divorce,”’ 76 Va. L. Rev. 9 (1990).

'¥n their final report, the Virginia Family Court Study Committee notes: ““.. . it is practically impossible to estimate the savings to litigants involved
in family law legal matters in the proposed system over the current system. . . . there would be a cost savings through the elimination of costs for substitute judges
who currently serve the juvenile and domestic relations district courts . . . there will be some savings to be set off against the projected costs. The Adjudication

of Family Court Law Matters in Virginia Courts, Report of the Family Court Study Committee (1985).
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wide family courts established were created with
little or no additional funds appropriated.'?

Expertise and Training

Another disadvantage noted involves the na-
ture of the court system and its lack of expertise,
training or reliable information to resolve
intrafamilial disputes. The past ineffectiveness of
some juvenile court systems and the lack of
resources in all areas of government are cited as
proof that a family court system may not be able
to make the reasoned determinations or necessary
plans.'** Some assert that it is simply not the
court’s business to decide more than the immedi-
ate issue before it or provide a mechanism for the
resolution of ancillary issues. Sinceall judges are
not trained in the areas of psychology or sociology
and are not provided with sufficient professional
staff to even consider these issues, “‘the court
should limit its dispositions to behaviorally spe-
cific outcomes for its clients.””!?

In response, it should be noted that after a
legal foundation has been established, the courts
cannotrefuse to go further because of their lack of
expertise or resources. In this respect former
Chief Judge William Gordon notes:

““Justasthe court does not have discretion
to go forward with a matter where there is
no legal basis to act, I believe a court must
go forward where there is the legal basis
for court action and the case is properly
before the court.”’1%

Since the court cannot avoid its responsibility
to decide the cases and issues presented, the
important task becomes that of the administration
to make its best efforts to assign the most experi-
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enced and sensitive judges and staff and provide
them with the necessary training to develop the
needed expertise.!”? Family court judges and
appropriate staff must also be held accountable to
develop the necessary expertise and knowledge
to provide a comprehensive and effective resolu-
tion of intrafamilial disputes.!”® The administra-
tion must also gather information, collect and
network existing services and agencies and edu-
cate the judges and staff as to the most effective
use of available resources.

As society has become more complex and the
presentation of cases involves greater use of
social sciences,'” a judicial system which is re-
sponsible to determine difficult issues of medical
malpractice, product liability, anti-trust or psychi-
atric defenses to criminal charges can be reason-
ably expected to develop and apply the expertise
of its judges and staff necessary to comprehen-
sively resolve family law matters. As with all
complex litigation, family courts utilize experts in
many fields, both court appointed and privately
retained, to advise on issues requiring specialized
knowledge. In addition, guardians ad litem are
regularly appointed to ensure that all relevant
information is brought to the court prior to the
determination of significant issues affecting chil-
dren. With the most power in the judiciary comes
the concomitant responsibility to exercise itin the
most competent manner.'*

The persons best qualified to decide whether
or not the judicial system can effectively meet
their needs for dispute resolution are the litigants
themselves. By maximizing the involvement of
the parties through the use of non-adversarial

techniques, they are assisted to use their own

13The Virginia legislature in its enabling legislation for the pilot family court refused to provided any new funding or additional monies to be expended

in the project. (Interview with Judge Dale Harris, January 1991.) Similarly the New Jersey legislature appropriated only $500,000 in total funds to be divided
among the Administrative Office of the Courts and 21 counties with the resultant funds being insufficient for the counties to hire even one additional employes.
124"Vjewed organizationally, the family court is not designed for optimal social service delivery, but instead suffers from a potentially crippling oversight.
One of the striking aspects of family court proposals is the reliance on adequately trained and qualified personnel and resources in order to handle family-based
problems in a professional manner. . . Family court recommendations rely heavily on highly trained professional staff, but existing family courts have rarely
received even adequate staff or resources.”” Mulvey, E.P., ¢‘Family Courts, The Issuc of Reasonable Goals,”’ Law and Human Behavior, p. 59-60.

125 Mulvey, E.P., ‘‘Family Courts, The Issuc of Reasonable Goals,”’ Law and Human Behavior, Vol. 6 No. 1, 1982

126Gordon, W., ‘‘The Family Court: Advantages and Problems,”’ 2 Juvenile Justice/November 1974,

127[n Virginia, one of the major benefits noted by the litigants and lawyers was the provision of more specialized and sensitive judges and staff in the family
court project in comparison with the traditional court. Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the
Judicial Council of Virginia (June 1992).

s once the truth is known, once it has been determined what the situation is, then the Family Court must scarch for the treatment.”” Arthur, L., ‘A
Family Court -« Why Not?,”* §1 Minn. Law Rev. 223-232 (1966).

125Clagsic examples of the application of social sciences and medical technology by the judiciary are seen in the cases of Brown v. Board of Education
of Topeka, Kansas, 347 U.S. 483, 74 5.Ct. 686, 98 L.Ed. 873 (1954) and Roe v. Wade, 410 U.S. 113, 93 S5.Ct. 705, 35 L.Ed.2d 147 (1973). Modem legal
theorists also urge the court to develop further expertise and utilize judicial authority for the public benefit in the areas of critical legal studics and law and
economics.

130"The gecond phase of the litigation, treatment, cannot be succesaful unless the court is well-assisted by persons of considerable training in social work.
To settle for less than a well-trained staff is to settle for inferiority.”” Arthur, L., ‘‘A Family Court -- Why Not?,’’ 51 Minn. L. Rev., 223-232 (1966).
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resources effectively to resolve their problems.!3!
Experience in the areas of nonadversarial dispute
resolution nationwide indicates that efforts to
resolve such disputes out of court are most fa-
vored.’? If the services provided in the family
court are recognized by the public as important,
reliable or necessary, they will be respected and
supported.

Judicial Exhaustion, ‘‘Burn Out’’ and
Rotation

With respect to the judges individually, a
claimed disadvantage of the family court is that to
limit judges to hearing only family court matters
is to provide further problems of ‘‘burn-out’” or
exhaustion of the judges.’® Upon consideration
of the importance and volume of the cases pre-
sented, together with the emotional atmosphere
ofthe court, family court judges are exposed to the
heaviest judicial workload.!** Nojudge should be
forced to a steady diet of any type of case in which
they cannot receive some satisfaction from their
work. Some feel that by diversifying the judge’s
calendar to include civil or criminal matters the
cumulative effects of such decision-making will
be reduced and avoid burn out. However, in
actual practice the opportunities for judges to
receive satisfaction in the resolution of family law
matters is increased substantially by the collec-
tion of all such types into one area of the court
system. This can reduce the frustration to a
particular judge who is only able to resolve one
particular issue, while, at the same time, knowing

that the other problems remain and will be im-
pacting substantially on any long-term resolution.
The best way to avoid judicial burn-out is to
provide the positive feeling of a job done well
with the sense of significant accomplishment. In
addition, since many judges are appointed or
assigned to a specific court of limited family law
jurisdiction, e.g. Juvenile, Domestic Relations,
the establishment of a family court will provide
expanded opportunities to hear different types of
intrafamilial cases. Similarly, judges who previ-
ously heard only divorce matters will have the
opportunity to work with juveniles in trouble or
be involved in the resolution of other childrens’
issues. The increased diversity of case types can
relieve the tension of hearing too much in one
area, while presenting stimulating challenges in
other case types.

The question of rotation among different civil
and criminal divisions of the court to avoid burn
out can best beresolved by establishing the family
court system at the highest trial level.’*> This will
provide judges with the opportunity to rotate to a
different division whenever it is felt that their
overexposure to one type of a case or another is
prejudicial or interfering with their most effective
performance.’® The creation of a family court
actually increases the flexibility and sphere of
judicial activity, rather than narrowing it. Rota-
tion into the family court should involve a com-
mitment of a minimum period of continuous
service inorder to develop the necessary expertise
and ensure the maintenance of a experienced

P1"Those who have participated in ADR sec it as superior to formal in-court adjudication. This form of conflict resolution engenders a higher degree of

satisfaction among the participants than those involved in formal adjudication. Properly implemented, court-approved ADR can empower the parties to use their
personal resources to work toward common ground. A mediated agreement is more effective because it is reached, not by the exclusive imposition of a higher
authority, but by greater participation of the parties themselves.”” ¢‘Court-Approved Altemative Dispute Resolution,’” Juvenile & Family CourtJournal 1989
Vol. 40 No. 2.

“In Maine, *‘In 1983, the Commission to Study the Matter of Child Custody in Domestic Relations Cases issued a report calling for a less adversarial forum
for the handling of divorces involving minor children. As a result of that report, the Maine legislature enacted a requirement of mediation of contested divorces
involving children. After more than a year’s experience with mandatory mediation of these cases, Maine litigants, lawyers, and judges applaud the success of
this approach.’’ Final Report of the Commission to Study Family Matters In Court (March 1986).

D3"Bumout is the flip-side of specialization. If it can be avoided, a court can retain the significant benefits afforded by specialization ‘without incurring
the detrimental effects of overload from hearing too many difficult cases day after day.”” Poznanski & Bassctt, **A Family Court for Michigan?,”’ 66 Mich. Bar
Journal 657-66 (1987).

Y*"Family Part judges need more time to handle the cases that come before them. Enough time should be allotied to review and consider the many reports
(predispositional, psychological, school, probation, custody cvaluations, ctc.) and conference cascs, as well as preside over hearings and trials. ... The workload
of Family part judges should be comparable to that of their counterparts in the Criminal and Civil Division.”* *‘Pathfinders Committee Report,”’ 125 N.J.L.J.
41.

Bs"Rotation is onc means of dealing with judicial burn-out. ..”” Hurst, H., *‘Judicial Rotation in Juvenile and Family Courts: A View from the Judiciary,””
Juvenile & Family Court Journal 13 (1991).

16"We agree that the assignment of a judge to family law cases is one of the most difficult and stressful of all the responsibilities of a circuit judge.
Consequently, we acknowledge that there is a need for rotation among judges assigned to the family division. Overton, J., In re: Report Of The Commission
On Family Courts, 588 So.2d 586, 16 FLW § 609 (Florida).
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judiciary.®” In practice, concerns that the best
judges be available to hear family matters are met
through careful selection and comprehensive train-
ing of the judges assigned to the family court.
They must be then allowed to function at the
highest level with the full recognition of their
peers.

In addition to lessening burn out, rotation
“out” of the family court can be an effective
method of controlling the overly zealous judg-
mental judge whose continued hearing of sensi-
tive family matters is not beneficial to the pub-
lic.*® Such ‘ ‘kingdom builders’’ are best handled
by their rotation “out” to a different division
wherein they can do less damage.

One Central Facility vs Multiple
Locations

Another mixed factor to be considered in-
volves the desirability and costs of relocating
multiple scattered facilities into one central facil-
ity vs maintaining multiple courthouses through-
out the community as a part of the total family
court system." With respect to the location of
facilities it is not required that the issue of either
one central vs community locations be resolved in
order to establish a family court if the costs of

Judge Robert W. Page

relocation would be prohibitive. With today’s
technology, multiple facilities can be linked by
computer or other electronic systems.'* The one
central point of a family court could be the small-
est office of the leadership responsible for main-
taining the principles and standards to be applied
by each location. There need not be one specific
courtlocation to which all of the public is directed
so long as the public is advised of the family court
location in their area. Multiple locations may be
necessary due either to space availability or in
order to provide services closer to the population
served.

Most proponents of the family court system
recommend that it be located in one central area
of the main courthouse whenever possible. The
central location within the courthouse will facili-
tate the attendance ofthe parties, witnesses, social
service providers,'*! while maintaining the recog-
nition of the family court as a court.!*? Atthe same
time, the location of all courts into or out of the
main courthouse to be more accessible to the
public remains an open issue. Regardless of
location, this issue is the same for all courts and
should not be considered as an impediment to the
establishment of a family court system.!#?

37In New Jersey the Pathfinders Committes in evaluating the needs of the family court recommended: ¢“The policy of rotation into the Family Part should
be encouraged and maintained while permitting experienced Family Part judges with demonstrated ability to remain. Judges should be assigned to the Family
Part for at least three years.”” ‘“Pathfinders Committee Report,”” 125 NJ.L.J. at p. 42.

Differing recommendations as to the minimum length of assignment of judges rotated into the family court are discussed by Hunter Hurst in his

comprehensive article, “‘Judicial Rotation in Juvenile and Family Courts: A View from the Judiciary.”” He notes ‘‘The Standards advanced by the Institute
of Judicial Administration and adopted by the American Bar Association are the most straightforward in prescribing a specific rotation system. In the draft
Standards, a one-year judicial assignment — with renewal of up to two years in the family court division - was recommended. This system, a ‘modified rotation
system,’ identified the problems of ‘ one-man empires,” and proposed to enhance the system by bring experienced judges together with backgrounds in other types
of law. The only real and immediate drawback of such a system was scen as the length of time it takes a judge to know the law and the dispositional alternatives.
.. By the final draft, the recommendations of the IJA- ABA for a modified rotational system has become optional.”” Juvenile & Family CourtJournal Vol. 42,
No. 3, at p. 14 (1991).

‘”Inpmcommending a unified trial court at the highest level, the Judicial Administration Division of the American Bar Association noted: *“. .. a unified
trial court with specialized divisions can and should provide for periodic rotation of judges from one division to another. Such rotation helps to assure that
members of the court are familiar with the entire range of the court’s functions and responsibilitics and to prevent specialized divisions from becoming a preserve
of individual judges.”’ (Emphasis supplied.) Standards Relating to Court Administration, American Bar Association, Judicial Administration Division
Standards of Judicial Administration, Vol. 1, 1990.

13%In 1983, a group studying the feasibility of a family court in Chicago did not recommend its establishment primarily because ““. . . the melding of the
subject matter jurisdictions which are included in the Model Family Court Act and which are now scattered throughout the Cook County Court system would
meant (sic) the addition of almost 63,000 new filings, bascd on 1981 figures to the Juvenile Court’s current cascload of approximately 22,000 new filings per
year. ** * The impact of such an expansion would be staggering physically and administratively. The Juvenile Court’s current facility at 1100 South Hamilton
would be overwhelmed and the dispersion of cases which would be required would defeat the ideal of hearing all Family Court cases in one court building.”’
Members Newsletter ¢‘Special Edition’” (unpublished).

14The Future and the Courts Conference noted that courts of the future could be linked at one central point through technology. Dator & Rodgers, The
Future and the Courts Conference (Exec. Summ.) p. 17, Nov, 1990,

1" Administrative centralization as found in a family court would be a convenience to lawyers, judges, and others who upon occasion must divide their
time in different buildings.”” Kephart, W., ‘*The Family Court: Some Socio-Legal Implications,”’ 62 W.U.L.Q. 73 (1955).

142"The Family Part, its judges and staff, should be housed in the main county courthouse. This would assure the effective and efficient administration of
justice in the court and enhance the court’s stature and credibility.”” ‘‘Pathfinders Committee Report,”’ 125 NJ.LJ. 41, 42.

“In California, the family court project in Santa Clara County is functioning in four locations and not physically located together. The administration
recognizes the nced for an automated system to identify related cases for consolidation. (Interview with Kathy Smith, Division I Manager, Superior Court of
Santa Clara, California, January 1993.)
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Chapter 4

PRINCIPLES

Judicial actions or projects to establish and
operate a family court must be firmly rooted in a
set of principles. All plans and decisions should
be made with these principles in mind'* to ensure
that the result is one of substance and not merely
aname change.!*® Six principles of acomprehen-
sive family court include:

most carefully selected and trained.'*’
The nature and extent of the disputes
presented and workload is the most
demanding and requires sensitive and
committed persons. Whenever there is
flexibility in the assignment of judges
or staff to those most important posi-
tions, their personal attributes should

1. The family court needs carefully se- be considered. The policy of rotation of
lected, trained _and expenen_cgd  judges judges from the highest trial court has
and staff'*® With the recognition of the significant advantages together with
power of family court judges and the ‘some disadvantages.'*® The length of
importance of such decisions, should term is important since considerable
come an awareness that the persons training and experience is necessary to
making such decisions ought to be the develop the important expertise.!*® A

““In Virginia, as to the need to integrate certain principles into the very structure and operations of the family court, the Advisory Committee noted:

‘‘Resolving disputes is the basic function of a court system. The challenge is to perform this task in such a way as to resolve disputes fairly and with a high quality of
justice. In order to nocompluh this task, especully in the area of family law, the courts should seek to resolve disputes rather than simply decide cases. The expectations of
afamily bringing its legal pr to court include a judicial yst which is sensitive to the psychological i impact on the parties of the litigation, which oonsohdntes ull cases
related to that family; which affords amethod of dispute resolution which best addresses the issues involved in the case; which is fairly and profi Ity ed; which
provides finality to the court’s decisions; and which treatsall similarly situated litigants uniformly. Integration of these principles in the court systems’s structure and procedures
should contribute to the quality resolution of disputes. Reporton the Family Court Pilot Projectby the Family Court Pilot Project Advisory Committee to theJudicial Council
of Virginia, (June 1992), p. 27, 28.

45In Kentucky, the Jefferson County Family Court Project adopted and distributed the **Goals of Family Court.”” They include: (1) Protection and Assistance; (2) Fair,
Prompt and Uniform Resolution; (3) One Judge, One Staff, One Family; (4) NonAdversarial Approach When Appropriate; (5) Prompt Dissolutions and Terminations When
Appropriate; (6) Sound Management; (7) Improved Record Keeping; (8) Advisory Committee; (9) Education of the Public; (10) Education of Family Court Personnel; (11)
Enforcement. Family Court Newsletter, Jefferson County, Pilot Project, Vol. 1, No. 1, March 8, 1991.

“¢In Virginia, the Family Court project required that all judges attend a eomprchensnve training session which was held in November 1989 before the start of this project
January 1, 1990. Comprehensive written materials were prepared and distributed. (Interview with Judge Dale Harris of Family Court Pilot Project in Lynchberg.)

In New Jersey, amandatory weekend retreat was held for all Family Court Presiding Judges. All judges assigned into the family division are also required to attend the
3-day new Judges orientation sessions on the famlly court. In addition, a special Family Court Education Committee has been appointed by the Chief Justice and charged with
the responsibility of ‘‘Planning for all levels of training. . . It would establish a learning curriculum and monitor the quality of all courses.”” 125 NJ.LJ. p.43.

In Nevada, the legislation establishing family courts in Reno and Las Vegas provides: *‘A judge assigned to the family court must attend the instruction requm:d
Each judge to whom this section applies shall attend the instruction provided when it is offered for the first time after his election, appointment or assignment.”” Nev. Rev.
Stat. §3.223.

In Florida, the Commission on Family Courts noted: “!udges should be assigned to the family division by the chief judge, who should give special consideration
to the de, d ated i t, and experience of eachjudge.’” After reviewing this report the Florids Supreme Court, in an opinion of Justice Overton, noted: ‘‘We
agree that the asslgnmem of a judge to family law cases is one of the most difficult and stressful of all the responsibilities of a circuit judge. . . For such a division to work,
judges must be committed to carrying out this judicial responsibility and willing to participate in education and training programs in this area of the law.’” Overton, J., InRe:
Report of the Commission on Family Courts, 588 So.2d 586, 16 FLW § 609 (1991).

In Maine, the Commission to Study Family Matters in Court noted: *‘Judges are people, with the different personalties and interests one finds in any group. Maine’s
current approachto family cases does not take advantage of these differences. . . some approach these hearings with hope, while others approach them with resignation. Families,
and judges, will be better served if we encourage and permit judges with energy and interest for family cases to c on those . Inthis way, judges with an
inclination for family matters can use their talents, and develop more expertise, through a deeper involvement with family problems.’’ Final Report Of The Commission To
Study Family Matters In Court, March 1986.

In New Jersey, the Pathfinders Committee noted: *‘The personal attributes of Family Part judges are critical. The judges must be learned both in the law and behavioral
science, and able to apply them to complex factual situations. They must be sensitive to the needs of persons and families in crisis and understanding of social mores and
community standards. A Family Part judge needs physical and mental energy, confidence, patience and an accepting, sympathetic and open mind. . . Even with training, some
judges wnll never have these attributes. It is incumbent upon the assignment judges and the Chief Justice to carefully evaluate persons whom they are considering for
T on and assig t to the Family Part.”” “‘Pathfinders Committee Report,”” 125 NJ.L.J. 42.

In Virginia, identifyingthe *‘Development of Skilled Staff"” asa problem arca to be met by establishinga unified family court, the VirginiaFamily Court Study Committee
noted: “‘One hallmark of the juvenile justice system in Virginia and elsewhere has been the development of a skilled and specialized staff'trained to provide services to families
in trouble. There has really been no parallel staff development for dealing with family law matters at the circuit court level because of the broader and more general range of
jurisdictional responsibilities in that court.”” The Adjudication of Family Law Matters in Virginia Courts, Report of the Family Court Study Committee (1985).

“*The advantages and disadvantages of rotation are discussed in Hurst, H., **Judicial Rotation in Juvenile and Family Courts: A View from the Judiciary,” Juvenile
& Family Court Journal (1991) Vol. 42, No.3, p. 14.

19%]t is expected the new family court Judge will require ncarly two full years of family court experience before a hlgh level of| pmﬁcnenc{ and productivity
canbe expected. Requiring the judge to remain on the famuly court assignment for a four year period before rotation is ve to a more empat and eflicient
family court.”” Katz and Kuhn, Recommendations for A Model Family Court, A Report from the National Family Court Symposium, May 1991.
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minimum term of service of at least
three years is preferable whenever pos-
sible.!%

Upon assignment to the family court, every
judge and key personnel must be fully trained and
experienced in all types of family law actions, as
well as intrafamilial problems and methods of
resolution.™ A unified court requires that any
judge hearing the case should be able to resolve
all the family’s problems whatsoever, including
juvenile delinquency, support, custody, equitable
distribution, divorce, and domestic violence. The
training should include the delivery of social
services as well as legal expertise. They should
become familiar with the various methods of non-
adversarial dispute resolution of all types of fam-
ily problems. The judges and staff must have a
working knowledge of psychological and socio-
logical theories including child development,
permanency planning, community-based treat-
ment, extended family, the battering cycle, and
others. They must also learn and be able to use
residential treatment and placement procedures,
tax laws, child-study team evaluations and other
practical tools of the family court.

Responsibility for the training of judges and
staff should be clearly placed with a designated
person or standing committee.*? This will ensure
the maintenance of definite programs for both
initial and on-going training. Standardsshould be
established which require the attendance!** and
completion of certain courses of instruction prior
to being permitted to serve in the family court.'**

2. One judge, one staff, one family. The
one judge, one staff, one family, prin-
ciple provides that the same judge is

150"Pathfinders Committee Report,”” 125 NJ.LJ. 42.

assigned to hear all matters involving a
particular family. This can be accom-
plished by initial assignment of all fam-
ily law cases filed to particular judges,
either by designated portions of the
alphabet, docket numbers, geographi-
cal areas, case types or other methods of
delineation. Once a judge has deter-
mined a substantial matter involving
that family, all subsequent matters are
assigned initially to that judge, until he
or she declines further involvement.
This principle can be easily monitored
by the staff or judges requesting reas-
signment of any file to the appropriate
judgewhenever the file discloses a sub-
stantial priordetermination. This elimi-
nates overlapping, judicial inconsisten-
cies, judge shopping, and manipulation
of the system to avoid enforcement of
the judge’s orders. Asone New Jersey
committee stated; ‘‘Under the one
Jjudge-one family approach the judge
would come to know the family and
therefore be able to deal more intelli-
gently with its legal problems.”’!*

Before the development of the family court in
New Jersey, if attorneys and their clients were not
happy with the support order which they got from
the Juvenile and Domestic Relations Court, they
would merely file for a divorce, make a further
pendente lite support application and ask for a
new determination of that same issue by a differ-
ent judge in the Superior Court.’* As the basic
minimum standard, one judge should hear exclu-
sively all contested matters arising during the
pendency of a particular case.!*” Under a unified

1317, ., training is necessary to ensure not only competent performance, but for enhancement of the status of the family court. Clearly, the legal system will
provide a higher quality of justice through well-trained professionals. To meet the increasing needs of children and families in all states, mandatory judicial
education and training 1s cssential.”’ Katz and Kuhn, Recommendations for a Model Family Court, A Report from the National Family Court Symposium, May

1991.

3[n Nevada, the state legislature designated the National Council of Juvenile and Family Court Judges as the appropriate organization to train its family

court judges. Nev. Rev. Stat. Chap. 3, § 5.
133"We strongly recommend

at if a family court is created in Michigan, its judges be required to attend a rigorous orientation to family law and frequent

mandatory continuing legal education scssions as . . .”> Poznanski & Bassett, ‘‘A Family Court for Michigan?,”’ 66 Mich. Bar Journal 657-66 (1987).
!3In New Jersey, the Pathfinders Committee studied comprehensively the family court and recommended the establishment of the Family Part Education

and Training Committes *‘with the responsibility to establish and administer orientation and continuing training programs within this state for judges which will
include instruction in legal, psychological and sociological principles, special practices and procedures, case processing, calendaring and management
techniques, and any other relevant material. . .”* ‘‘Pathfinders Committee Report,”” 125 N.J.L.J. 43. The recommendation has been implemented by the Chief
Justice who appointed a multi-disciplinary standing committee charged with this responsibility.

‘”Famigrp‘garr Operations and Organization, (Unpublished internal r:ﬁoﬂ of the New Jersey Administrative Offices of the Courts) p. 44-46 (Dec. 1983).

*In Kentucky, as to this factor of inconsistency and judge-shopping, the 1988 General Assembly in adopting the House Concurrent Resolution Number
30 which established the Family Court Feasibility Task Force noted: ‘‘The jurisdiction of the various courts of the Commonwealth can and do overlap conceming
matters of dispute within particular families, thereby causing fractionalization and disruption of judicial decision-making continuity; and the establishment of
a court devoted to and specializing in family law migi‘;t promote continuity of judicial decision-making and foster the development of expertise in the management
and disposal of family law cases. Family Court Feasibility Task Force, House Concurrent Resolution, No. 30 (1988).

*In Maryland, this principle was noted by the Committee on Family Court and Family Services which recommended: ‘‘Where practical, one judge shall
hear all contested mat [sic] matters before the court, for any one family for the duration of the case.’” Governor s Task Force on Family Law, Final Report, October
1992. (Maryland). In New Jersey the principle is contained in a court rule which Emvides: ‘‘... insofar as is practicable, all subsequent motions in the cause,
other than motions directly addressed to the trial or arbitration calendar, shall be heard by the same judge who heard the first motion in the cause.’” R.1:6-2.
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family court system, all judges should be hearing
every type of case, including both divorce involv-
ing families with substantial financial means and
support complaints brought by welfare depart-
ments on behalf of unmarried parties. The major
issues of family law which are most often pre-
sented for determination by different courts are
custody, visitation, child support and domestic
violence. While related cases of pending juvenile
delinquency and divorce complaints are rare, the
comprehensive resolution of all intrafamilial dis-
putes will lessen the damage done to the children,
and actto prevent further causes of delinquency.'*®
Their exposure to the full spectrum of litigants
should improve the quality of justice for all, both
by insuring more uniformity and by establishing
an approach to be followed by judges and staff
thatall parts of complex family problems must be
resolved together at one time.'®

A useful corollary to the principle of one
judge-one family is the organization of the family
court staff to provide “one staff-one family.”
This can be done by assigning integrated case
management ‘ ‘teams’” which will handle all fam-
ily court matters, individuals or families assigned
to such team. Assignment to teams can be done
by portions of the alphabet, or by those persons
coming from particular areas or regions of a
vicinage. These teams will come to learn more of
the total problems of each family and be able to
share valuable information and recommenda-
tions with any judge assigned to hear a particular
type of case. By maximizing the information
available to the court, the ““one staff-one family™
approach helps to improve the consistency and
quality of the decision-making process.'®® As
helpful as the assigned staff approach is to the
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court, it is not a complete substitute for the ‘“one
judge-one family’” principle in contested matters
because only the judge has the ultimate decision-
making authority. In order to coordinate the
teams with the judges, some systems also assign
a particular judge to each team.'®!

3.  The third principle is to maintain an
aggressive case processing and man-
agement system. With the establish-
ment of comprehensive jurisdictionand
the unification of judicial authority and
functions must come the establishment
of a unified case processing and man-
agement system including all types of
family court matters.

A unified case processing and management
system begins at one central point for the recep-
tion, filing, screening, procedural review, and
initial assignment of every complaint or petition
filed. Allstaff, including the judges, professional
and clerical personnel, must be readily accessible
to each other and the files with which they work.
They remain subject to the daily communication
and control of the central administration for the
purposes of case processing and management,
even when their offices and courtrooms function
in different locations. The authority to direct and
control each and every step of the daily processing
and management of all family court cases must be
clearly placed in one central office, with one
family court administrator having the ultimate
responsibility, subject to reporting through the
established chain of judicial command. All cases
should be placed under tight controls after the
complaint is filed.

An indispensable part of the case processing
and management of every family court is the

18Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council of Virginia (June 1992).
191n Kentucky, the Jefferson County Family Court project adopted a onc judge, one family goal noting: *“To promote the principle of one judge, one staff,

one family. This principle provides that (with as few cxceptions as reasonably possible) the same judge is assigned to hear all matters involving a particular family.
Thus, each judge will hear every type of case within the jurisdiction of Family Court. This will eliminate overlapping and alleviate the inconvenience of litigants
having to appear in different courts with a risk of inconsistent resolution to family problems. It will eliminate judge-shopping and the manipulation of the system
to avoid enforcement of court orders. It will promote judicial economy.”” Family Court Feasibility Task Force, House Concurrent Resolution, No. 30 (1988).
190A fter studying the integrated case g t team approach being utilized in the family court in Monmouth County, New Jerscy, it was noted:

‘‘Essential to the reorganization was a shift from a specialist to a generalist approach. Specialist team members had to become generalists, taking on wider
arcas of responsibility. Judges who dealt exclusively or primarily with certain cases (e.g., divorce and separation; abuse and neglect) now would handle all cases
relevant to one family. Specialization (typical in New Jerscy) was considered a barrier to fully achieving the family court mission.”’

The regionalized integrated case management teams were key. Each (there were threc teams) was to have professional and clerical mql'{rwiding support
to the judge assigned to the region. It would be led by a team leader assisted by a court coordinator serving as liaison between all parties. The team would be
responsible for handling all related matters involving families in the region from beginning to end. This would include activitics such as interviewing clients,
screening complaints, ding diversion where appropriate, custody investigations and pre-disposition reports in deling y cases, and conducting
follow-up and itoring when needed. Reaching For A “‘Family’’ Court, JDC Clearing House, December 6, 1991.

161]n Kentucky, the Family Court assigns families to a particular court and staffby using sections of the alphabet. Family Court Newsletter, Jefferson County
Pilot Project, Vol. 1, No. 1, March 8, 1991.

In New Jersey, Camden and Monmouth counties, families arc assigned to teams which cover particular towns and geographic areas.
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identification of emergent issues and mainte-
nance of certain priorities for the court disposition
of custody, visitation, abuse, neglect, domestic
violence, guardianship, and institutionalized ju-
venile cases. Family problems come to the court
invarying degrees of crisis. Priorities for different
types of cases have been set by legislation and by
directives of the administrative offices of courts.
Primarily they involve acute crisis, such as juve-
niles placed outside their homes, or family mem-
bers in positions of danger in domestic violence
cases, or children caught between contesting
parents. Priorities recognize the anxieties of
being trapped in these situations.  Establish-
ment of a family court system provides a system
through which these cases can be given the prior-
itythe court system hasbeen mandatedto provide.
Children who are held in limbo while over-
burdened court systems postpone and delay their
final cases’ disposition, present much different
and substantially more serious problems than they
did at the beginning of the dispute.

In their treatise Beyond the Best Interests of
the Child,'*? the authors note:

““The courts, social agencies, and all the
adults concerned with child placement
must greatly reduce the time they take for
decision. Whilethetaking oftime is often
correctly equated with care, reasoned judg-
ment, and the assurance of fairness, it
often also reflects too large and burden-
some caseloads or inefficiently deployed
resources. Whatever the cause of the
time-taking, the costs as well as the ben-
efits of the delay to the child must be
weighed. Our guidelines would allow for
no more delay than that required for rea-
soned judgment. By reasoned judgment
wedo notmean certainty of judgment. We
mean no more than the most reasonable
judgment that can be made within the time
available--measured to accord with the
child’s sense of time. Therefore, fo avoid

irreparable psychological injury, place-
ment, wheneverindispute, must be treated
as the emergency that it is for the child. ’*

*Three months may not be along time for an adult
decision maker. For a young child it may be
forever.” (emphasis supplied)

Every case should be screened and placed on
an appropriate track and monitored inaccord with
clearly established practices and procedures. The
monitoring component cannot be overstated. Too
often, files are lost and family problems slip
through the cracks and remain unresolved in
filing cabinets because there was no central con-
trol or responsibility for their prompt resolution.
Central control of case processing and manage-
ment does not interfere with the individual calen-
dar control and management of cases assigned to
aparticular judge. The advantages and disadvan-
tages of central vs. individual calendar control
remain unaffected by the establishment of a uni-
fied family court central case processing point for
all initial filing and screening. If a vicinage
decides to have its calendar controlled individu-
ally by the judge to whom a case is assigned, it can
continue to do by beginning at a point after the
initial filing and screening by the central unit.
Likewise, a system of central calendar control
may begin its tasks at the same time. A case
processing and management flow chart should be
established. A suggested form would include:

An effective case management system is more
than areplication of an operations manual. Itisa
combination of carefully planned use of person-
nel and procedures based, at all times, on clearly
established and understood principles. All em-
ployees have a need to know the basic reasons
why their particular actions are necessary in order
to have the most effective family court in their
county. The “why?”” in the performance of tasks
is just as important as the ‘“how to.”” Since the
management of the family court system is so
dependent upon outside influences, programs,
and agencies, an aggressive case processing and

1%Freud, Goldstein and Solnit, Beyond the Best Interests of the Child, (1979).
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management system is the only service to the
public that can be effectively guaranteed by the
full family court.

4,  The fourth principle is to maximize the
use of non-adversarialmethods of fam-
ily dispute resolutions.

On the relationship of courts and alternative
methods of dispute resolution Justice Sandra Day
O’Connor noted:

““The courts of this country should not be
the places where the resolution of disputes
begins. They should be the places where
disputes end --after alternative methods of
resolving disputes have been considered
and tried.””!$

As akey feature of the family court, maximiz-
ing non-adversarial disputeresolution recognizes
counseling and mediation techniques as the best
way of dealing with family problems.'$* Families
have to continue to interact daily, before and after
court hearings, even when they are physically
separated they have to maintain on-going interre-
lationships.!®®* The traditional adversarial ap-
proach of trial courts creates new barriers to this
relationship, rather than breaking down the old
barriers. Public accusations in the courtroom,
cross-examination, exposing confidences within
the family, anxieties caused by courtroom settings
and humiliation are all the direct result of in-court

proceedings. Experience has shown that thiskind
of formal dispute resolution not only creates
hostility and anger, but also intensifies the basic
problem rather than offering solutions.!® By
maximizing the use of counseling and mediation
services, intake conferences, juvenile conference
committees, neighborhood dispute teams, and
private and public health therapists, the court isa
facilitator to help the people exhaust all their own
human resources to resolve the matter before
entering into the destructive adversarial approach.

This principle recognizes that the courtroom
disposition is never the best way to resolve the
family problem. The most that can be said about
the courtroom is it provides a necessary, alternate
method of dispute resolution for that moment in
time of the intrafamilial relationship. Judges are
not in a position to follow families daily and
decide for them the disputes which arise. It is
imperative that the families develop methods of
resolving their own problems by non-adversarial
means.'¢’ )

The most activity in the establishment of
alternative dispute resolution (ADR) programs
within court systems has been in the area of family
law.!® Notable programs have been established,
either voluntary, discretionary or mandatory in
relationship with courts nationwide.'® They are
usually designated as ‘‘court operated or an-
nexed,”” “‘court referred’’ or ‘“private.”” This

163 Address of Justice Sandra Day O’Connor at **C: Dispute Resolution Conference, Exploring the Alternatives,’” Jan. 21, 1983.

'¢*The goal is to find the best way, within individual jurisdictions, to deal with children and families who are the responsibility of our courts. The best way often involves
developing and using a form of ADR.”’ “‘Altemative Dispute Resolution: A Juvenile and Family Court Perspective,’” Juvenile & Family Court Journal, Vol. 40 No. 2, at
p. 51 (1989). .

1¢"The parent’s and children’s needs and abilities change over time. Expecting the court to decide issues about child bearing is unreasonable. Parents have the right
to make a large number of decisions about how their children will be raised. Divorce creates a problem because, depending on where the child is at a given moment, the rules
of two different households function radically differently. For example, parents may disagree about what privileges and responsibilities the children should have in an
environment.” Donohue, W., Burrell, N., Allen, M., *‘Models of Divorce Mediation,’* Family and Conciliation Courts Review, Vol. 27, No. 1, July 1989.

'**An increasing number of states have recognized the need to maximize the use of nonadversarial techniques to resolve family law matters. InMaine, the Final Report
Of The Commission To Study Family Matters in Court notes: ‘‘Adversariness: Maine has taken significant steps toward reducing the adversary posture of family cases. In
1977, the enactment of the Maine Juvenile Code established asystem of juvenile caseworkers to divert juvenile offenders from dispositions involving formal court adjudications.
Approximately 44% of each year’s juvenile cases are diverted in this way. In 1983, the legislature mandated mediation of contested divorces, annulments, and separations
involving minor children. In 1984, the Court Mediation Service resolved more than one half of the domestic cases referred for mediation. In 1985, the District Court began
apilot program in three counties to train and use Court Appointed Special Advocates as representatives of children in child protective proceedings. The successful use of these
lay volunteers to protect children’s rights has resulted in a current proposal to establish the program in statute and extend its use to all District Courts.” Final Report of the
Commission to Study Family Matters in Court (March 1986).

In Florida, the Report Of the Commission on Family Matters noted: *“A fully staffed mediation program is essential in these types of proceedings.”

In Virginia, the study committee noted: ‘*The Family Division would also be better equipped to develop and implement alternative methods of dispute resolution than
the present circuit court.”” The Adjudication of Family Law Matters in Virginia's Courts.

The National Family Court Symposium conferees believed *“that because of the nature of the conflict and relationship of the parties to each other, proceedings in family
court are distinct from other litigation. They involve not only the traditional adversarial model but other nonadversarial approaches such as the effective use of negotiation,
mediation, alternative dispute resolution and other informal processes.”” Katz and Kuhn, Recommendations for a Model Family Court, A Report from The National Family
Court Symposium of the National Council of Juvenile and Family Court Judges (May 1991).

*¢7"Mediation further provides parents an opportunity to improve their communication and cooperation skills. It becomes a precedent for problem solving in the future.
Divorce mediation encourages parents to end their marriage in an amicable fashion and build anew working relationship as parents for the emotional benefit of their children.”
Dalton, “‘Divorce Mediation,”” Utah Bar Journal, December 1990 at 14.

1%Qur courts are not strangers to ADR. The role of the juvenile and family court has always included use of informal processes. Juvenile and family judges have been
more interested in the goal of protecting the best interests of children than obtaining the added benefits of docket relief often cited by ADR proponents. Historically, our courts
have had greater discretion to develop alterative processes such as adjustment, diversion and the use of mediation and other methods of settlement. These processes provide
the appropriate treatment, services, or accountability required for the best interests of the child. Although perhaps not foreseen by its Ilinois founders in 1899, ADR was essential
to the foundation upon which the juvenile court movement was based. The concept of ‘adjustment,’ in the sense of diverting a case from a normal adjudicative process, was
utilized within the first Juvenile Court Act.” *‘Alternative Dispute Resolution: A Juvenile and Family Court Perspective,’* Juvenile & Family Court Journal, Vol. 40, No.
2 (1989).

1" The National Center’s ADR Program Database indicates that spplications of ADR have grown most in the domestic relations area.” Pankey, Kenneth, Alternative
Dispute Resolution in D stic Relations Cases, National Center for State Courts, Memorandum, November 15, 1990.
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indicates whether the program is provided as a e  Custody/Visitation - Mediation;!”* Edu-

direct service of the court or by way of referral cational workshops.

ffocm thle court or operates independently.!” e  Juvenile Delinquency - Intake Confer-
omplementary’’ dispute resolution (CDR) is ences; Juvenile Conference Commit-

the term given court approved programs by the tees; Youth Court;'” Station House
New Jersey Supreme Court to emphasize that Adjustments.

ey are provided as a compliment to the court e  Divorce - Divorce mediation;!”” Arbi-

1 ¢ 171
system, .r:':lther than an alternative to it. Geation N atrimonial Early Settlement
Legitimate concerns over the use of alterna- Panels.!”®
tive dispute resolution (ADR) have been noted as
having the potential to deprive some litigants of o Status Offe e Intake conferences;
‘“‘the fundamental rights we now take for Crisis Interview Conference.
granted.’’!”? In this respect provisions for stan- ° Child Support - Intake Conferences

dards of fairness, including equal access and e  Child Abuse - Case Conferences

notice and opportunity for all to participate on a ) .
voluntary basis must be included in every ADR 3 fggggﬁ%’o of Parental Rights - Open

program which is approved by a family court. i e '
Minimum standards have been proposed by the The mediation of custody or visitation dis-

National Council of Juvenile & Family Court
Judges to guarantee the maintenance of “essen-
tial fairness’” in all ADR programs considering
family court matters.!”™ It is of primary impor-
tance that all pre-adjudicatory efforts to resolve
intrafamilial disputes by non-adversarial means
must be implemented only on a voluntary basis.!”

Notable family court ADR programs in each
case type include:

putes provides a primary area of nonadversarial
resolution of intrafamilial disputes. A majority of
the states provide some form of custody/visitation
mediation,'® while such issues must be mediated
first as a mandatory requirement by statute in a
limited number of states.!®? This extensive expe-
rience with custody mediation has resulted in
significant claimed advantages.!®® In addition to
resolving the immediate dispute, mediation tech-

170" A program that is ¢ ‘court operated’’ or *‘court annexed’’ is one that is funded and administered by the courts, although its neutrals (mediators, arbitrators,
etc.) may be independent of the court. A *‘court referred’” or “‘court sponsored’’ rrogﬂm is one that is run independently of the coust but depends heavily upon
the court for the referral of cases. A ‘“private’’ program has no strong institutional connection to the court.”” Pankey, Kenneth, Alternative Dispute Resolution
in Domestic Relations Cases, National Center for State Courts, Memorandum, November 15, 1990.

1"The New Jersey Judiciary should provide citizens with a full set of options for resolution of disputes, in traditional litigation as well as various
complementary forums, so as to continue to fulfill its commitment to provide the highest quality of justice possible.”” Task Force on Dispute Resolution, Supreme
Court Report (Feb. 1990).

1MGuill, Slavin, ‘‘Rush to Unfaimess: The Downside of ADR,’’ The Judges Journal, Vol. 28, No. 3 (1989).

1BCourt-Approved ADR must guarantee essential faimess protections. .. Concem is often expressed that ADR process is apart from the public legal system
and forum and without the procedural and substantive protections granted in a court of law. The above safeguards -- court approval, a record, conﬁsjentuli A
court cvaluation and the continuing option for legal process — should sufficiently protect all parties participating in ADR.”’ ‘Court-Approved ADR Issues,”’
Juvenile and Family Court Journal, Vol. 40, No. 2 (1989).

174"The key to providing essential faimess is the assurance that participation in the process itsclf and acceptance of the result is completely voluntary on
the part of all parties. Each party must have the option not to proceed with
the process, or not to agree to the result. Each party must have the option, at any time during and after the process to scck formal adjudication.”” ‘‘Alternative
Dispute Resolution: A Juvenile and Family Court Perspective,’’ Juvenile & Family Court Journal, Vol. 40, No. 2 (1989).

175In one reported experience it is claimed that after five years of mand:tg? custody mediation in the San Francisco Superior Court, no mediated case has
come back into court for modification or enforcement. King, ‘‘Handling Custody and Visitation Disputes Under the New Mandatory Mediation Law,”” 2 Cal.
Law 40, 41 (Jan. 1982). To be supplied.

176"Youths accused of shoplifting and other minor crimes will soon face justice from a jury of their peers. . . A new ‘youth court,” with volunteers 12 to
19 years old making up the jury pool, will begin hearing cases.”” *‘Youth Court,”” United Press International Jan 10, 1987.

1TPearson, Ring & Milne, ‘A Portrait of Divorce Mediation Services in the Public and Private Sector,’’ 21 Conciliation Cts. Rev., 1 (1983)

17"Why arbitrate a domestic relations dispute? The answer lies primarily in three criticiams of the American judicial system. First, some parties . . .
justifiably fear that judges do not have time to examine their cases thoroughly because of crowded dockets and . . . the judges have not been trained to handle
intricate issues involving child custody and marital fi ial areas. S d, some parties fear the power of a judge, whom they have not met . . . to determine
the course of their lives based on a limited amount of contact and subjective observation. Finally, some parties wish to avoid the escalation of hostilitics which
accompanics many trials. .. In light of these disadvantages, arbitration is viewed by many as a reasonable altemative to the judicial system’s method of resolving
m:ritafand custody disputes.’’ Belinkie, ¢‘Matrimonial Arbitration,’” 65 CTBJ 309 (1991).

1%[n New Jersey advisory panels of experienced lawyers resolve matrimonial cases presented. N.J. Court Rule 5:5-5.

1%"Open Adoption Grows,”’ The Courier Post, Monday, Feb. 24, 1992.

181 Thirty-six states plus the District of Columbia reported such programs in a 1987 survey of state court administrators conducted by the National Center
for State Courts. Myers, Gallas, Hanson, Keilitz, ¢ ‘Divorce Mediation in the States: Institutionalization, Use, and Asscssment,’” State CourtJournal, Fall 1988,
at 17.

192Cglifornia, Delaware and Maine. Cal. Civil Code § 4606 (West 1981); Me. Rev. Stat. tit. 19, §§ 214, 581 & 752 (West Supp. 1985-86); and 13 Del.
Code, Rule 470.

18"People chose to use ADR for many reasons. For some litigants, it offers a way to save time and money or a way to avoid unwanted publicity. For the
courts, ADR may help to reduce caseloads or at least reduce the resources that a court must devote to a case. In domestic relations cascs, all of the above may
apply; however, ADR’s popularity in domestic relations cases may stem most from the fact that ADR offers a constructive method of resolving emotionally charges
issues in what will usually be ongoing relationships, whether the parties remain married or not.”” Pankey, Kenneth, Alternative Dispute Resolution in Domestic
Relations Cases, National Center for State Courts, Memorandum, November 15, 1990.

1ndi
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niques are used to facilitate communication be-
tween separated parents as an important part of
child development or to minimize the effects of
the separation.’® The use of such techniques
should have a broad general application and only
be limited at the discretion of the court in fact
sensitive cases.

Another nonadversarial technique used in
custody/visitation matters involves the increased
use of educational workshops or programs de-
signed to acquaint the separating parents of the
need for effective communication and coopera-
tion between the parents. Such programs usually
involve the viewing of a film, distribution of
literature involving the needs of the child and the
handling of difficult situations and an opportunity
for parents to discuss individual problems with
professional advisers.'®

While the claimed advantages and extent of
custody/visitation mediation programs increases
steadily, there is a significant criticism of its use in
cases involving perceived power imbalances be-
tween the adults.® Some statutes and court
rules'®” limit or prohibit the use of mediation, even
of custody/visitation issues, in cases involving
domestic violence or spousal abuse. Someone

184Dy, Judith Wallerstein in her book Second Chances, notes:

who has been dominated by another may continue
to be controlled or unduly influenced in the me-
diation sessions.!*® In addition the use of media-
tion in such cases can diminish the condemnation
of the assaultive behavior or even suggest that
both parties are responsible for the conflict. Re-
gardless of whether mediation or nonadversarial
techniques are used for the custody issues in-
volved, it is clear that the prohibition against the
violence should not be a matter of negotiation but
clearly condemned by the court in the courtroom.
However, this can be accomplished while allow-
ing the parties to meet with trained experts to
enable them to provide for effective communica-
tion involving the child’s needs and development
without any threat of further intimidation or vio-
lence.'® In this respect the interest of a child to
have a full relationship with both parents and
consistent parenting would appear to be in con-
flict with an absolute prohibition against their
communication. Each party should be separately
advised asto their opportunity to voluntarily meet
with a trained therapist to discuss their future
relationship with the child,' while at the same
time be given assurance that they may be heard in
court at any time without any negative inferences
being drawn from the refusal to mediate. These

““If the goal of the legal system is — and I fully believe that it should be — to minimize the impact of divorce on children and to preserve for children as
much as possible of the social, economic, and emotional security that existed while their parents’ marriage was intact, then we still have very far to go.
At a minimum the variety of supports and services for divorcing familics needs to be expanded in scope and over time. These families need education at

the time of the divorce about the special problems created by their d

They need help in making decisions about living arrangements, visiting schedules,

and sole or joint custody. And they need help in implementing these decisions over many years -- and in modifying them as the children grow and the family
changes. Divorcing families need universally available mediation services.”” Wallerstein & Blakeslee, Second Chances, (1989).

185The *‘Children’s First>’ program in Portland, Maine, which is patterned after a similar program in existence in DeKalb County, Georgia, has proved very
effective. (Interview with Judge Dana Cleaves, Administrative Judge, Chief Judge of the Portland, Maine Pilot Family Project.)

In New Jersey, Chief Justice Robert Wilentz, by a letter of September 28, 1991, to all Presiding Family Part Judges directed that each vicinage present

a plan for mandatory custody/visitation mediation. He noted: “‘All custody/visitation mediation programs should require the parties, in cases identified as
appropriate for mediation, to attend one session, be it for educational purposes or for actual mediation (a county may, of course, opt for both arequired educational
session and a required initial mediation scssion). If the program mandates only an educational session, the parties’ continued participation in actual mediation
should be encouraged.”” Wilentz, Chief Justice, Memorandum to Assignment Judges, Development of Custody Mediation Programs (Sept. 28, 1990).

1%Note, Keenan, L., ‘‘Domestic Violence and Custody Litigation, The Need for Statutory Reform,’’ 13 Hofstra L. Rev. 407 (1985); Grillo, T., ““The
Mediation Alternative: Process Dangers for Women,”” 100 Yale L. J. 1545 (1991); Rowe, K., ¢*The Limits of the Neighborhood Justice Center: Why Domestic
Violence Cases Should Not Be Mediated,”” 34 Emory L.J. 855 (1985).

7In Maryland, Court Rule § 73A Mediation of Child Custody and Visitation Disputes provides: ‘‘The court may not order mediation . . . in any case in
which . . . there is a genuine issue of physical or scxual abuse of the party or the child.”” R. § 73A.

13 mandatory mediation can be destructive to many women and some men because it requires them to speak in a setting they have not chosen. . . Voluntary
mediation should not be abandoned, but should be recognized as a powerful process which should be used carefully and thoughtfully. Entering into such a process
with one who has known you intimately and who now scems to threaten your whole life and being has great creative, but also enormously destructive, power.
Nonetheless, it should be recognized that when two people themselves decide to mediate and then physically appear at the mediation sessions, that decision and
their continued presence serve as a rough indication that it is not too painful or too dangerous for one or both of them to go on.”” Grillo, *‘The Mediation
Alternative: Process Dangers for Women,”” 100 YLJ 1545 (1991).

1%Conflict exists between battered women’s advocates who oppose any form of mediation or therapy involving both parties and those who contend that
trained and experienced professionals can work effectively with these couples to the benefit of all parties concemed. Eve Lipchik, an experienced therapist notes:
““The professionals and politicians committed to keeping women safe from abuse should encourage rather than ignore, innovative treatment alternatives that
address the full range of relationships in which abusc takes place, We must avoid forcing real people into oversimplified categorics and expand therapeutic options
in confronting a mental health problem that was ignored for too long.’’ Lipchik, E., **Spouse Abuse: Challenging The Party Line,’’ Networker, May/June 1991,
p. 63.

190"Mediation with abusive couples can only be accomplished successfully with the consent of both parties, with a mediator who is trained in both family
violence and mediation techniques, with the use of particular methods to balance the power differential and compensate for the automatic advantage of the abuser,
and in conjunction with the abuser’s participation in therapy. When conducted properly with certain types of cases, mediation can not only help couples arrive
at mutually satisfactory arrangements but it can also help empower the battered woman.’” Geffner and Pagellow, ‘ ‘Mediation and Child Custody Issues in Abusive
Relationships,’’ Behavioral Sciences and the Law, Vol. 8, p. 157.
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cases are fact sensitive and provide the most
difficult areas for nonadversarial dispute resolu-
tion within the family law jurisdiction.'

Divorce mediation involving economic is-
sues has also increased significantly in the past
few years. This involvesthe submission of finan-
cial and economic issues, as well as custody and
visitation, to trained mediators or arbitrators.!*? In
an increasing number of cases, the parties have
opted for the selection of joint appraisers or
arbitrators to establish the value of particular
items or a matrimonial estate, which evaluation
has been previously agreed to be binding upon the
parties. In addition, advisory panels had been
created in New Jersey in which a group of expe-
rienced matrimonial attorneysreview memoranda
and financial information presented on cases in
which they are notinvolved and make recommen-
dations to the parties in a formalized court estab-
lished procedure.'*?

Juvenile delinquency cases have provided the
greatest number of nonadversarial techniques in
the effective diversionary programs existing in
most states. From the ‘‘station house adjust-
ment’’ of delinquency matters by the police at the
local level, through the use of juvenile conference
or neighborhood dispute committees,'®* to the
intake service conferences prevalent in most ju-
venile courts, the use of various techniques and
methods is widespread. Innovative programs
include  ‘youth juries’’ or peer group committees
which seek to resolve delinquency complaints out
of court.

Intake conferences are also frequently used in

the nonadversarial resolution of status offenses
involving truancy, incorrigibility or runaways. In

Judge Robert W. Page

this area there is increased emphasis on the re-
moval of such cases from family court jurisdic-
tion whenever possible. They are frequently
handled as dependency matters by trained person-
nel outside the courtroom.

Child support disputes are most frequently
resolved out of the courtroom in mediation con-
ferences by use of child support guidelines.
Mediations of child support disputes has proven
effective in controlled experimental research.!%s
Federally mandated programs have required each
state to develop such guidelines and provide for a
more expedited process in the establishment and
enforcement of child support orders.!%

Child abuse and neglect cases provide some-
what of an enigma with respect to nonadversarial
dispute resolution. While the protection of the
children becomes paramount in all such matters
and the state has a substantial interest in this area,
the statutes and policies of child protective agen-
cies are to reunite the family in all cases whenever
possible. Rehabilitative services are offered and
other measures designed to facilitate the return of
the child to the alleged abusing parents. Experi-
ence has shown that most child abuse and neglect
cases are in fact ‘‘settled’’ by conferences held
prior to court appearances with resultant consent
orders. Such conferences would allow for the
interest of the parents, state agency, and children
to be effectively represented to their mutual satis-
faction.

The area most unlikely for nonadversarial
dispute resolution involves the exercise of the
awesome power of termination of parental rights.
While it would seem that such cases could not be

!In the Domestic Relations mediations program of the Superior Court of the District of Columbia, ‘‘program guidelines were drafted. The guidelines

provide that both parties must enter the mediation process voluntarily. They permit most domestic relations cases that typically would come before the Superior
Court to enter mediation unless one party has been seriously injured by the other, or unless there has been weapon use, a long history of repetitive violence, or
asevere lack of parity in bargaining power between the parties.”” Kessler, Gladys, Finkelstein, Linda, *‘The Evolution of the Multi-Door Courthouse,’’ 37 Cath.
U.L. Rev. 577 (1988).

192", . a session with an accountant is helpful to discuss ways to maximize the tax benefits and minimize the adverse tax q of a dissolution in
amanner that is fair and agreeable to both parties. A co-mediation session with a child psychologist or mental health professional can be helpful in formulating
a visitation schedule that is appropriate in meeting the emotional nceds of children at their particular emotional state of development.”’ Dalton, *‘Divorce
Mediation,”’ Utah Bar Journal, December 1990 at 13,

%New Jersey Court Rule 5:5-5 provides in part: ‘‘All vicinages shall establish an Early Scttlement Program, in conjunction with the County Bar
Associations, and the Presiding Judges, or designee, shall refer appropriate cases including post-judgment applications to the program based upon review of the
pleadings and case information statements submitted by the partics.”” R.5:5-5.

*New Jerscy has established Juvenile Conference Committces by Court Rule. R.5:25-1 provides: ‘‘The court may appoint one or more Juvenile
Conference Committees for the Committee...’’ ... ‘‘The committee shall serve as an arm of the court in hearing and deciding such matters involving alleged
juvenile offenders as are specifically referred to it by the court. . .’ R.5:25-1.

193"While the differences in compliance for those in mediation and nonmediation groups were not significant, it appeared that the pattems for voluntary
child support compliance favored the mediation group. Support compliance was better for those who mediated, even among those with a history of nonpayment
and among thosec who had been separated for at least three years.”” Thoennes, Pearson, Bell, Executive Summary of the Evaluation of the Use of Mandatory
Divorce Mediation (1991).

%Federal Expedited Process: 42 USC 66(a)(2); 45 CFR 302.70(a)(2); 45 CFR 303.101(a)&(b).
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resolved by any consensual agreement, the use of
open adoption has become more widespread. In
such cases the parties may agree to terminate the
parental rights of the natural parents and allow for
the child to be adopted by an adoptive couple
under conditions which provide for the natural
parents to maintain some contact and communi-
cation with the child. Such arrangements should
be carefully considered and used primarily where
both the natural and adoptive parents are ac-
quainted and have a significant interest in the
child prior to the court hearing.

Use of nonadversarial techniques in the reso-
lution of intrafamilial disputes has proventobe an
effective method of determining the issues by
agreement while avoiding the disastrous effects
of the courtroom. In all cases such approaches
should complement, not be in opposition to, the
judicial process.

5.  The fifth principle of a successful fam-
ily court is to provide maximum access
to allmembers of society. Any family or
person, regardless of income or legal
representation, sex, race, creed or place
of residence, must have access to total
family court system as well as the ben-
efit of the services provided.'”’

Access to the family court system involves
several points of contact. Initially all parties must
have unfettered entry into the judicial system,
including all related courts and ancillary services.
This must include all pre-adjudicatory services,
both nonadversarial, e.g.,, counseling or media-
tion, and adversarial e.g., evaluations. The pre-
adjudicatory services also include the practices
and procedures necessary to obtain emergent
relief or priority hearings. Another important

Yn Virginia, the Committee studying the family court concluded:

factor in providing full access is the need to
provide timely adjudication of the dispute.’” This
involves not only regular case processing and
management butalso a consideration of the needs
of the family for a final determination of issues in
relation to varying degrees of crisis. Finally,
access to the family court system is never com-
plete until there is an effective enforcement of all
its orders and judgments.

Steps which can be taken to maximize access
include providing competent and relevant infor-
mation and procedural advice to all who inquire
at a central point or designated case reception
unit. This may include providing pro se manuals
or forms to initiate legal proceedings. It should
always include a comprehensive referral service
to divert intrafamilial disputes from the court
system to appropriate social service agencies and
other persons most qualified to resolve the dis-
pute without legal proceedings. For those seek-
ing counsel, a lawyer reference service main-
tained by the Bar may be considered. The ap-
pointment of separate counsel for children or
information as to obtaining a court order for
counsel fees for impoverished separated spouses
may also be provided at this point. Most impor-
tantly, every potential litigant must be given a
clearunderstanding of what stepsneed to be taken
to get into the appropriate court with jurisdic-
tional and venue questions resolved.!”® The fam-
ily court is no place for a bureaucratic runaround
or ‘‘hot potato’’ treatment.

Pre-adjudicatory ancillary services should be
structured to ensure that they are fully available to
all persons, regardless of financial status or geo-
graphic location. There are different programs
which can provide for private experts for those

““A judicial system which provides the opportunity to resolve disputes without undue hardship, cost, inconvenience or delay establishcs the basis for

effective to justice by all p Inp

tical terms for family law disputes, this means a citizen’s ability to gain access to the court is assisted by simple

dures; that the judges and other court personnel are courteous and responsive to the public; that legal services are available for the poor and those of modest

ble for the matter before the court; that the court has before it at the time the

;nuns; that court fees for access to and participation in it p dings are

citizen appears all relevant issues requiring resolution; and that the responsibilities of the court are discharged in a timely and expeditious fashion.’” Reporton
the Family Court Pilot Praject by the Family Court Pilot Project Advisory Commitiee to the Judicial Council of Virginia (June 1992) (p. 20).

%1n Virginia, The Advisory Committee concluded: .

““In many instances, by the time a family requires the intervention of the court system to resolve its disputes, the conflict which caused the legal action has
been underway for a long time. This makes it all the more imperative for the court to discharge its responsibilities in a timely and expeditious fashion. Delay
is a barrier to effective justice. . . In family law matters where hurt, anger, and other emotions are experienced daily and young children frequently are caught
up in the hostility of the adults in court, time is of the essence.’” Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee

to the Judicial Council of Virginia (June 1992) (p. 25)
19974 (p. 20-25).
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who are able to afford it, community based treat-
ment and, whenever available, direct services
provided by court staff.?® Ofien courts are re-
quired as a part of pendente lite or preliminary
motions to assess costs, both legal and expert,
against a competing party with superior financial
resources.”! Pretrial applications and motions
should be consolidated to avoid unnecessary court
appearances or loss of time from work or other
interferences which result in less than total par-
ticipation by each party. It is important for each
family court to be satisfied that both parties have
received full noticeand an opportunity to be heard
before granting final relief.

No court is any better than the enforceability
of its orders. Full access to family court system
involves the use of wage attachments and the
automatic scheduling of matters for enforcement
of child or spousal support. This must also
include procedures for bringing the parties before
the court expeditiously whenever visitation is
denied. With the advent of computerized opera-
tions and other technological advances such fam-
ily court procedures are more readily available to
family court systems.

6.  The sixth principle of the comprehen-
sive family court system is to maximize
the use of community services and
trained volunteers.

Itis important for the family court to maximize
community services, input and public relations.
As noted, the family court is a social service
delivery system. The delivery of these social
services is best provided by community pro-
grams. Since many of the families are not very
highly motivated to become involved in social
service programs, the best way of insuring that
they are going to attend is by providing them
programs within their own community. In addi-
tion the input of citizens at local and regional
levels is very important since they ultimately have
to participate in and fund the programs. If the
community does not buy into what is being set up

Judge Robert W. Page

and done, it will find ways of subverting the
programs, not the least of which is by inad-
equately funding the programs or staff.

On the issue of providing expanded services
intothe community, arecent National Conference
on ‘“The Future and the Courts,’” noted that court
services could be expanded to evening hours and
weekends. In addition to extended hours of
operation, courts of the future will reach out
geographically to neighborhoods and areas pro-
viding courthouses in more municipalities or
regions than just at the county seat
(“‘judgemobiles’”).2?

Courts have increased significantly the use of
trained volunteers to improve services, minimize
costs and maximize community involvement.
Nowhere is the movement toward volunteerism
morenotable than in the courts hearing family law
matters.’® The area of helping children and
families draws considerable attention from sensi-
tive persons. The opportunity to provide direct
services to persons in need and to witness first
hand the impact of such services attracts commit-
ted volunteers to family court projects. Carefully
selected and properly trained they provide the
court with an opportunity to improve the quality
of its determinations, as well as filling gaps in the
delivery of its services. By focusing on one
particular child or family, a volunteer is able to
work with a particular problem in greater depth
than the judge or professional staff. In addition,
volunteers can provide the fresh approach of
someone working from outside the system. They
often bring out and challenge the inefficiencies
within the system, while, at the same time, advo-
cating for the specific needs of their clients. In this
respect volunteers from particular communities
cannot only call attention to uncovered areas of
service delivery, but also become a catalyst to
develop the resources necessary to meet the prob-
lem. Stated simply, the more a community be-
comes involved in its problems the more likely it
is to correct them.

*In New Jersey, Chief Justice Robert N, Wilentz recommended various custody/mediations programs such as: In-house mediators which aro physically
situated in the local court complex, private, professional experts on referral list maintained by the court with the assistance of the local Bar, and community

mediation services provided by contract with the county. Wilentz, Chief Justice, M

Programs, Sept. 28, 1990.
2 Williams v. Williams, 59 N.J. 229 (1971).

dum to Assigr

t Judges, Development of Custody Mediation

2Dator & Rodgers, The Future and the Courts Conference (Exec. Sum.) p. 17 No. 1990.
2William, D., ‘‘Summer Associate Programs,’” New York Law Journal, June 18, 1990; Melvin, T., ‘“Volunteers Are Helping in Foster Care,”’ The New

York Times, February 11, 1990.
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While the benefits of volunteerism substan-
tially outweigh its disadvantages, one important
caveat must be recognized and planned for at the
outset. Volunteers on assignment from the family
court represent the court and must be held to the
same high standard of selection and performance
as professional staff. In the eyes of the public,
such volunteers, having been designated by the
court, are considered as a part of the court and
expected to act accordingly. As full members of
the family court system, all volunteers must be
well-trained and closely monitored to ensure the
highest standards of performance, e.g., confiden-
tiality, non-judgmental acceptance and commit-
ment of time. Written standards of performance
and manuals should be provided to every volun-
teer in order to fully inform all involved of the
expectations of the court, staff and consuming
public. In some states written performance stan-
dards have been established by statute, court
rules® and directives of the Supreme Court or
Administrative Office of the Courts.?® In prac-
tice, written standards of performance should be
established for all persons involved in family
court work, including the judges and staff, as well
as the volunteers.

Notable programs have been established
throughout the country using volunteers assigned
by the family courts to work with children and
families. Some of the more renowned programs
include:

° Custody/Visitation - Mediators and Fa-
cilitators;?%

© Visitation Supervisors®’
° Children in Court - Court Appointed

Special Advocate = (CASA) Pro-
grams;?*® Guardian Ad Litem (G.A.L.)
Programs?®

° Children in Placement - External Re-
view of Children Placed Outside the
Home Including Foster Care and Child
Placement Review Boards.?!?

e  Juvenile Delinquency - Volunteers in
Probation Juvenile Conference and
Neighborhood Dispute Resolution
Committees;?!! Tutors;*'? Peer Group
Juries?®

° Divorce - Divorce Mediators;?'* Matri-
monial Early Settlement Panelists;?!
Volunteer attorneys serving pro bono.?¢

A significant advantage in the use of volun-
teers in each of these areas is in obtaining the
benefit of their talents. Very often, in addition to
providing increased availability of time for a
particular child or family, volunteers are provid-
ing specialized services not otherwise available,
e.g., as attorneys, trained mediators and teachers.
An increasing number of programs have been
established which provide comprehensive train-
ing for carefully selected persons in the methods

4In New Jersey several court rules set forth minimum standards of operation for volunteer programs. See Child Placement Review, R.5:13; Juvenile

Conference Committees R.5:25-1.

3[n Florida, by Administrative Order of Chief Justice, (February 18, 1985) ‘‘Minimal Standards of Operation’” were set forth for the operation of the State

of Florida Guardian Ad Litem program.

w0 At the discretion of the mediator, the parents’ lawyers may be excluded from the mediation sessions, although the parents may consult with their

lawyers between sessions. The mediation covers physical and local custody issues as well as child support issucs. The mediator reviews the parents’ financial
disclosure forms and uses a formula to help the parents determine appropriate levels of child support in light of their income and asscts. The mediator may interview
the child and, if appropriate, include the child in some of the mediation seasions. If the parents reach an agreement, the mediator creates a memorandum of
understanding embodying the essential terms of the agreement or asks the attorney for one of the parents to drafi a settlement documents for review by the mediator
and the other parent’s attorney.”’ Schepard, A., ‘‘Taking Children Seriously: Promoting Cooperative Custody After Divorce,’” 64 T.XLR 687 (1985).

27Atkinson, Jeff, ¢“It All Comes Down to the Best Interest of The Child,”’ 12 Fam. Advoc. 434, (Summer 1990).

208"Manhattan Neighborhoods,”’ Newsday, December 19, 1990.

2"Guardians: Volunteer Eager to Defend Abused Children,”’ American Political Network, Inc., January 22, 1992, United Press International, July 16,
1990.

no"Child placement review is the concept that every child in foster care should have his case reviewed regularly by someone other than those who made
the placement. . . The citizen review boards offered hope for foster children. For the first time, people who weren’t social work ‘experts,” but simply mothers
and fathers, busi people and club 1, tants and school teachers, were getting a close look at what had previously been done behind closed doors.
What they found out, and, more important, what they were able to do, or not to do, for New Jersey’s 8,000 foster children, was important throughout the state.’”
Leefeldt, E., In Search of the Paper Children, p. 9 (1982).

MSecond Juvenile Justice Conference Set For Nov. 15, Massachusetts Lawyers Weekly, October 14, 1991.

3For information on college students tutoring juvenile delinquents see Willis, David, ‘‘Hand in Hand,’’ Courier Post, Oct. 15, 1991 at 4.

u3*Youths accused of shoplifting and other minor crimes will soon face justice from a jury of their peers . . . volunteers 12 to 19 ycam old making up the
jury pool. . .”* ““Youth Court,”’ United Press International, Jan. 10, 1987.

4R aggio, G., ‘‘Handbook on Divorce Mediators,”” New York Law Journal, November 21, 1990.

usm - Many dispute resolution programs have been instituted by the courts to encourage carlier settlements and thereby reduce congestion and delay as
well as costs to the court and the disputants. Besides increasing efficiency in resolving disputes, court-instituted programs seek to ensure that the quality of justice
they deliver equals or betters the quality of traditional court adjudication.’” Myers, Gallas, Hanson, Akeilitz, ‘‘Divorce Mediation in the States:
Institutionalization, Use, and Assessment,’’ State Court Journal, p. 17, Fall 1988.

u¢Handschu, B., ‘‘Commitment to Children in Hallmark of Programs in Family Law Scction,”” New York Law Journal, January 29, 1992,
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of techniques of mediating custody and visitation
disputes effectively.?’ Similarly, attorneys fre-
quently provide volunteer legal services or serve
on advisory panels, i.e., matrimonial early settle-
ment panels, as a means of providing their pro
bono obligation as members of the bar. A myriad
of volunteer programs for the resolution of juve-
nile delinquency matters within the community
have been established which provide the applica-
tion of the ‘‘conscience of the community’” to
such charges, as well as assisting the court to clear
its calendars.

One of the most significant use of volunteers
in family court matters involves the Court Ap-
pointed Special Advocate (CASA) and Guardian
Ad Litem (G.A L)) programs. The volunteers
who serve as either a CASA or GAL are specially
appointed to represent and advocate for the needs
of a particular child or family during the course of
their involvement with the courts.?'® They repre-
sent the unrepresented, while at the same time
providing an independent means of investigation
which often brings to the attention of the court
otherwise hidden facts and interests. In addition,
such persons frequently perform specific tasks,
e.g., transportation to government offices to ob-
tain services or evaluations, which are otherwise
unavailable within overworked bureaucracies.
The value of such programs cannot be overstated.

The use of volunteers within the family court
to serve on external review boards which oversee
all children placed outside their homes by courts
and state agencies has proven invaluable.?"” The
review of out of home placements by trained
persons committed to the principles of perma-
nency planning, but not employed within the
system, operates in two ways to reduce the num-
ber of children forgotten or set adrift in foster care
or institutional placements. In the first instance,
by requiring the appearance of case workers and
others responsible for the placement before the
Boards and a review of their material, a mecha-

Judge Robert W. Page

nism is set up to hold each caseworker and the
system accountable to the extent that they must
Justify the reasons for continued placement. In
addition to the accountability factor, volunteers
serving in such review boards provide the fresh
approach which is necessary to intervene effec-
tively in chronic situations. The importance of
such volunteer boards has been recognized and
established by statute and court rule in many
states.??® Their influence on the lives of children
in placement is as significant as that of any other
part of the family court system.

The recognition and reward of volunteers
serving the family court system is an important
function of the administration and the judiciary.
Certificates of appreciation and recognition lun-
cheons or dinners annually will serve to give
public acclaim to these committed volunteers,
while at the same time, provide an effective
source of public relations and recruitment for
future volunteers. The best reward to an indi-
vidual volunteer for a jobwell-done is a brief note
sharing some expression of appreciation for their
efforts by a thankful child or family or judge.

N7 ucas, W., “‘Dispute Resolution Comes of Age,’’ New Jersey Law Journal, November 7, 1991.

18Davidson, H., ‘“The Child’s Right To Be Heard And Represented In Judicial Proceedings,”’ 18 Pepperdine L. Rev. 255 (1991). Secalso, Blady, ¢‘Special
Child Advocates: A Volunteer Court Program,”” Children Today, May-Junc 1981, at 2 (discussing the benefits of coust-appointed special advocate Volunteer
Programs in representing children); Comment, *‘The Non-Lawyer Guardian ad Litem in Child Abuse and Neglect Procecdings,”” 58 ash, L. Rev. 853, 864~
67 (1983) (describing a program using non-lawyer volunteers backed up by lawyers); *‘Under the nonprofit CASA program -- unique in the Washington area,
but one of about 250 nationwide — judges assign volunteers to follow the cases of neglected, abused, emotionally disturbed, delinquent or otherwisc troubled
youngsters who have been placed in court custody, and to recommend what steps should be taken regarding their future care.”” *‘A Child’s Friend in Court:
Volunteer Advocates Look Out for Youth,”’ The Washington Post, Jan. 7, 1988. Prestigious award given to the State Court Appointed Special Advocates
Association and to 14 similar county programs. ‘‘Volunteers Honored for Family Court Role,”” 204 N.Y.L.J. 122.

1"Manhattan Neighborhoods,”” Newsday, December 19, 1990.
10N _J. Court Rule, R. 5:13.
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Chapter 5

Establishing a Family Court

A good starting point for the development of
a family court was stated by Chief Judge William
Gordon of the Delaware Family Court who
warned:

“Too much stress cannot be placed on the
benefits of launching a family court with
the optimal characteristics. In my experi-
ence each step towards the attainment of
one of these has a synergistic effect on the
attainment of all, and the failure to move
forward with one can defeat the fulfill-
ment of the other.””??!

Launching of a family court with the optimal
characteristics involves careful study, consider-
ation of the factors involved and preparation. The
study includes existing family court systems???
proposals,?? court rules and relevant articles and
written materials.?”* Consideration of the factors
involved include recognizing the political reali-
ties, overcoming resistance to change, training
judges and staff, and the selection of the appropri-
ate court into which all relevant jurisdictions
should be assigned, establishing the court’s facili-
ties, collection of the available resources and

setting up a comprehensive evaluative process.
Committed leadership by key persons in the state
legislature, judiciary, social services agencies,
community and child advocacy groups, and other
interested persons is an important asset in the
creation of an effective family court.

Forming a Working Committee and
Designating Responsibility

The first step is to form a working committee
or group and designate responsibility for further
study and completed actions by specific dates.
Such committees may be formed within the ex-
ecutive,’? judiciary,? the legislature?”’ or an in-
terdisciplinary committee comprised of judges,
attorneys, legislators, social service personnel
and other interested child advocates and commit-
ted groups.?® Often such committees begin with
aparticular interest group, e.g., the organized Bar,
achild advocacy group or akey interested legisla-
tor. At times various different committees are
working on the same family court project within
different disciplines.??

Regardless of how the study committees or
commissions are formed, they must designate

M Gordon, William C, ‘‘The Family Court: Advantages and Problems,’’ Juvenile Justice, November 1974.
2ID¢laware, District of Columbia, Hawaii, Louisiana, New Jersey, Rhode Island, South Carolina Vermont and pilot programs in Florida, Kentucky,

Virginia.

WK atz & Kuhn, Recommendations for a Model Family Court, A Report From the National Family Court Symposium of the National Council of Juvenile

and Family Court Judges, May 1991; Model Acts for Family Courts and State-Local Children’s Programs, U.S. Department of Health, Education, Welfare

(1976).

MGordon, W.C., ‘“The Family Court: Advmuges and Problems,’’ 2 Juvenile Justice, November 1974; Arthur, L.G., ‘‘A Family Court Why Not?,”’
Minnesota Law Review 1966; Mulvey, E.P., ‘‘Family Courts: The Issuc of Reasonable Goals,”’ Law and Human Behavior 6 No. 1 (1982); Katz and Kuhn,
Recommendations for aModel Family Court, May 1991, A Report From the National Family Court Symposium of the National 'Council of Juvenile and Family

Judges May 1991.

#5In Maryland, Governor William Donald Schaefer established The Governor’s Task Force on Family Law in January 1991. Aficrsubstantial deliberations,
including public hearings, the Committce recommended the creation of a family court by implementing legislation. Astoitscomposition and the processinvolved,
the Committee noted: “‘The following rccommendatlom are the product of the Family Court and Court Services Committee of the Govemnor’s Task Force on

tee was c

Family Law. The C

f judges, attoreys, legal educators, mental health professionals, mediators, and representatives of public interest

fmups This report reflects, as well, the lhoughts and concems of citizens throughout Marylmd as presented in six public hearings held throughout the state in
i :

ate 1991 and early 1992 Repeatcdly, those testifying, without any solicitation, exp
* Governor's Task Force on Family Law, Final Report, October, 1992 (Maryland)

a more humane pl’OOGSS

28In New Jersey, in 1982 the New Jersey Supreme Court created a Prelimina

d their great with the current system, and their desire for

Fanuly Part Planning Committee ‘‘to make recommendations in the

implementation of the family court.” ‘Pathfinders Committee Report,”” 125 NJ.L.J. 41.
27n Florida, *‘The Commission on Family Courts,’” an interdisciplinary commission was established on July 1, 1990 by the legislature and chaired by
Justice Ben Overton of the Supreme Court. InMaine, in 1985 the lcgislature established an interdisciplinary ¢ ‘Commission to Study Family Matters in Coust,””

under the chair of a State Senator. ME. Private and Special Law 1985, Chapter 65.

“%n Vermont, an interdisciplinary committec was formed on its owna

and was entitled *“The Family Proceedings Advisory Committee.”” (Interview with Judge Amy Daven

ultimately was given official recognition and creation by an Act of the lc%uhlure

it, Vermont Superior Court, assigned to the family court,

January 6, 1992.) Judge Davenport presently serves as a family court judge but formerly was a key cgulntor in spearheading the legislative enactment of the

F‘m‘lL’In urt Act.

New Jersey parallel committees were cstablished within both the legislature and the judiciary. The legislative committees functioned undes the co-
chair of two key legislators (one from each political party), while the judiciary committees were under the chair of a Supreme Court Justice. Both the legislative

and judicial groups had subcommittees with common members.
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particular persons or screening committees to
have definite responsibilities. This will include
preparing new court rules,”® training®' and an
evaluative process from the beginning.??> Some
committees employ a professional person or out-
side consultant, while others invite persons from
within and without the state to meet with the
committees and offer suggestions and share their
experience. Definite meeting dates and a sched-
ule for program study and development should be
set at the outset. Specific issues may be the
subject of separate papers prepared by subcom-
mittees for presentation to the general commit-
tee.?® Finally, all such working groups should
coordinate and set a definite starting date for the
implementation of the family court system.?*

Selecting the Appropriate Court

The selection of the appropriate court to serve
as ““The Family Court’’ in a particular jurisdic-
tion depends to a large extent upon political
factors, the necessary steps to overcome resis-
tance to change, and the momentum of the family
court movement in each state. From the existing
family courts the available alternate structures
include:

1. A division of the highest trial court of
general jurisdiction.?*

2. A separate trial court established with
limited jurisdiction.?$

3. Atrnal court of limited jurisdiction at an
inferior level 27

4. A combination of existing superior and
inferior courts.”®

The question of whether a court is established
at a superior or inferior level involves whether or
not its decisions may be appealed to another trial
court level, as well as the status of the judges both
in salary and term of office and the standard of the
facilities provided. The optimal situation would
be theestablishment of a family court asadivision
of the highest court of general jurisdiction.

Overcoming Resistance to Change

Perhaps the biggest problem in establishing a
family court system is overcoming resistance to
change. Historically the legal system is conserva-
tive, based upon traditions, established prece-
dents and practices of longstanding. “We’ve
always done it this way,” seems at times to be not
only the watch word of the legal profession,?° but
also the guiding principle of the operations of its
judges, clerks, clerical personnel and staff. The
increased focus upon court reform in the form of
restructuring and unifying the family court sys-
tems?® has required those who are advocating

A recommended outline of court rules is included in Recommendations for a Model Family Court, Katz and Kuhn, May 1991.

Difn Virginia, the Family Court pilot project provided comprehensive materials and a two day training q
implementation date. (Interviews with Judges Dale Harris and Jennine Shannon and Lelia Hopper, Family Court Project Director.)

ired for all judges and staff prior to the

11The Virginia Family Court pilot project provided for evaluation sheets to be filled out on every case handled for further study and reference. While this
task was burdensome it provided the basis for an enlightened analysis of the results of the project. (Interview with Judge Dale Harris, Juvenile and Domestic
Relations District Court Judge from Lynchberg, Va. and Lelia Hopper, Family Court Project Director.) Report on the Family Court Pilot Project by the Family
Court Pilot Project Advisory Committee to the Judicial Council of Virginia, June 23, 1992.

B3n New Jersey, Justice Morris Pashman chaired a ‘‘Preliminary Family Part Planning Committee’” which prepared issue papers on a number of the
anticipated problem arcas. The issue papers were then circulated statewide to each county for comment.

4] js recommended that such a starting date be at least onc (1) year from the decision to commence a family court in order to allow sufficient time for
comprehensive planning and preparation. (Interview with Judge Dale Harris, Juvenile and Domestic Relations District Court, Lynchberg Va., January 1992.)

B5This structure is most often recommended by national authorities and committees studying family courts.

e 1959 Standard Family Court Act; (NCCD) and (NCJFCJ);

e 1973 Task Force on Courts of the National Advisory Comm. on Criminal Justice Standards and Goals, Std. 14.1;

o 1974 Model Acts for Family Courts and State-Local Children’s Programs, Dept. Health, Ed., Welfare;

e 1974 American Bar Association Comm. on Standards of Judicial Administration’s Standards Relating to Court Organization;

e 1976 Report of the Task Force on Juvenile Justice and Delinquency Prevention of the National Advisory Comm. on Criminal Justice Standards

and Goals, Stds. 8.1 and 8.2;

o 1980 Standards for the Administration of Juvenile Justice issued as part of the report of the National Advisory Comm. for Juv. Justice and

Delinquency Prevention, Stds. 3.11 and 3.12;

e 1980 Standards Relating to Court Organization and Administration promulgated by the Institute on Judicial Administration;
e American Bar Association Joint C ission on Juvenile Justice Stds. approved by the ABA House of Delegates, Std. 1.1
B8]y Vermont, the Family Court was established as a scparate trial court with limited jurisdiction. In practice, it is staffed by Superior (upper) Court Judges
since only one Family Court Judge was appointed. (Interview with Judge Amy Davenport, Vermont Superior Court.); In Maryland the Family Court Study
Committee recommended ““that this court be independent and qual with the existing Circuit Court.”’ Governor's Task Force on Family Law, Final Report

(October 1992), § 4, p. 3.

B7n Maine, the Family Court Study Committee

ded the establish

t of a family court at the District Court (lower) level. In Virginia, amajority

of the courts serving in the pilot project were at the Juvenile and Domestic Relations District Court (lower) level. After evaluation of the pilot project, the most
recent report 1 ds establishment of the statewide family court at this level. Report on the Family Court Pilot Project by the Family Court Pilot Project

Advisory Committee to the Judicial Council of Virginia, June 23, 1991.

D% Kentucky, the Jefferson County Family Court project is a hybrid with 3 Circuit and 3 District Court judges sitting together in a scparate arca of the
courthouse. (Interview with Judge Richard Fitzgerald.) See also, Family Court Newsletter, Jefferson County Pilot Project, Vol. 1, No. 1, March 8, 1991.

9] aw must be stable and yet it cannot stand still.” Pound, R., Interpretations of Legal History (1923).

20Chief Justice Harry L. Carrico of the Virginia Supreme Court in his State of the Judiciary Report for 1982, requested a study of ““the feasibility of creating
a family court in Virginia.”” Henoted: ‘‘Iamaware of the serious problems attendant upon any reorganization of our court system. Atthe sametime, I amsensitive
to the responsibility to seek change where the need for improvement is apparent.”” The Adjudication of Family Law Matters in Virginia's Courts, Report of

the Family Court Study Committee (1985).
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such change to now face the practical problems of
implementing their plans.

One of the primary sources of internal resis-
tance to change comes from within the judiciary
itself. Most often judges of superior or higher
level courts are among the opponents to such
change, while those of inferior or lower level
courts are the proponents. Such ‘‘turf’’ issues are
best overcome by measures which seek to raise
the level of all judges to the highest point, rather
than water down or diminish their status in any
way. The salaries of all trial court judges hearing
family court matters must be raised to achieve full
parity with those at the highest trial level. With
this important step the other objections of upper
level judges seem to diminish and fade with the
experience of a unified family court. Regardless
of the level of the court finally selected, careful
attention must be made not to diminish in any way
the status of upper court, e.g., Superior Court,
Circuit, with their assignment to hear family court
matters. This should include no diminution of
their staff, offices or physical facilities in order
that they be perceived as retaining their position
in the judicial hnerarchy 241 In overcoming these
threats to the judicial image or fears of loss of
important position, it is very helpful to have a
Chief Justice and other important persons within
the upper levels of the judiciary support the family
court concept and note their open public support
of itsimportance.?*? Additional incentives should
be established to encourage service in the family
court, including stated recognition that ‘“The
broad base of judicial experience should include

:Iudge Robert W. Page

service in the Family Part as an important factor
in [obtaining] positions of leadership throughout
the judiciary.”?#® A stated policy of rotation of
experienced judges into the family court for a
minimum of two to three years not only provides
the opportunity for meaningful participation in
overcoming resistance, but also broadens the
base of available judges with developed expertise
in the area.?**

In addition to the judges, internal resistance
often surfaces from staff at all levels from clerical
to professional, who have developed a specific
expertise in an area of hearing particular types of
family matters. The prospect of being cross
assigned to other, as yet unknown, areas can be

viewed by some as an additional burden, notasa.

challenge. As with the judges, this is particularly
true with employees who have been in the same
position foranumber of years and developed their
own “‘turf”” techniques and methods of handling
the litigants, attorneys and other persons interact-
ing with the court. As important as it is to
communicate with the judges involved, every
effort must be made to involve the staff at all
levels in the initial decisions in establishing the
family court.?$

Another fertile area for internal resistance to
change involves the offices of the clerk of court,
county clerk or similar offices charged with the
responsibility for filing and initial case process-
ing of different case types from different courts.
In many states the clerk of court is a constitution-
ally created function within the office of an elected
county official, while in other courts such clerks

1]t was noted by a number of judges interviewed (who did not wish to be named) that the upper court judges would not oppose the family court being elevated
to the status of the highest trial court as long as they did not have to try any of the cases nor had their position or status minimized or watered down. An example
of this occurred in Camden County, New Jersey, when with the establishment of the family court merger between the Superior and Ji ile D tic Relati
Courts, onc of the Superior Court judges refused to remain in the resultant Family Division claiming that he didn’t ¢‘want to have anything to do with Page’s

dirty little bastards.”” (Juveniles?)

#U2Chief Judge Chester Chance of the Circuit Court of Florida, sitting in Gainesville, not only formed a family court within his judicial district but he also
assigned himself to it to show its importance. (Interviews with Judge Chance and Judge William Gladstone, Family Civil Division Court sitting in Dade County

(Miami).

43"Pathfinders Committee Report,” 125 N.J.L.J. 41, 42. In Maryland, while proposing a scparate family court, the study committee recognized the

importance of this judicial status factor recommending: ‘‘Family Court Judges shall have equal status and be compensated equally with Circuit Judges, and be
considered for appointment to the appellate courts in the same manner.”’ Governor's Task Force on Family Law, Final Report, October 1992, (Maryland).

n Florida, in the Family Court established in Gainesville, it was noted that the judges assigned into the court during its establishment found the work
to be so rewarding that they did not wish to be rotated out. The Chicf Judge, Chester Chance, had to rotate himself out of the court in order to give further
opportunity for others to have this experience. (Interview with Circuit Court Judge Chester Chance.) This policy of rotation has also been recommended in Florida
in the Report of the Commission on Family Courts (p. 5, 6).

In NewJersey, the judicial policy of rotation into the Family Court was also recommended by the Pathfinders Committee and adopted by the Chief Justice.
This has also been proven to be effective in overcoming resistance to service in the family court, as well as substantially expanding the number of judges who
are experienced in its work and wish to serve in that area. ‘‘Pathfinders Committee Report,”” 125 NJ.L.J. 41.

®In Virginia, Judge Dale Harris in Lynchberg assembled and met with her staff prior to making the decision to volunteer to serve as a pilot court in the
family court project. They fully discussed the additional problems and work involved, which meant additional cases without additional staf¥, before making their
commitment. In this way Judge Harris was able to develop a team spirit and cooperative cffort from the beginning. (Interview with Judge Dale Harris, Juvenile
and Domestic Relations District Coust, January 1992.)
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are appointed by the judiciary or a political
authority. Since a comprehensive family court
provides for one central point for the reception
and filing of all complaints, many view the unified
system as a threat to their particular sphere of
influence. Often such influence is politically
connected to legislators who must support or
oppose family court legislation. In this respect,
the resistance of court clerks and staff'is a combi-
nation of both internal and external resistance
factors. In overcoming such resistance it is nec-
essary that the lower court clerks or staff be raised
or assimilated to the offices of the higher court
clerks® or those with the greatest recognition as
a “‘court of record.”” Just as it will not do to have
upper court judges lowered in status or demoted
in the judicial hierarchy, the same principle ap-
plies with the combination or coordination of
clerks of different courts.

In addition to internal problems, external re-
sistance to change must be considered from the
organized Bar, related agencies and social service
deliverers, civil service organizations and trade
unions representing court personnel. Resistance
within the organized Bar is based primarily upon
the uncertainty created by the requirement that
certain types of cases, e.g., divorce, will now be
heard by a different judge and involve different
processes than those familiar to the attorneys.
Attorneys provide legal services in part by advis-
ing clients of the predictability of specific out-
comes to their problems. To the extent that this
predictability becomes less reliable by reason of
the change in judges and systems, some members
of the Bar are understandably opposed to any
changes within their familiar judicial system.
However, the same attorneys are quick to adjust
to new systems and judges whenever they can see
shown that this will be in the best interest of their
clients.?*

Of substantial importance to civil service
employee organizations and trade unions is that
they be assured from the outset that there will be

In Virginia, in 1985 the Family Court Study Committee recommended:

no diminution in the available positions, salaries
or other working conditions. If necessary, written
assurances may be provided in enabling legisla-
tion to preserve such positions or ‘‘grandfather’’
all such employees into the unified structure.
With respect to social service deliverers and re-
lated agencies it is necessary to educate their key
personnel to the advantages of a consolidation of
the social service delivery system as impacted by
referrals from the judiciary. Most case workers

welcome the opportunity to have one central
point with which to refer their clients or obtain

referrals from withinthe judiciary. In practice, the
social service system generally supports and are
proponents of the family court system to a much
greater extent than they object or feel threatened
by it.

Overcoming resistance to change involves
understanding the true nature of most of the
resistance. Professor Paul R. Lawrence of the
Harvard Business School,-in his classic work on
the subject, notes:

““The key to the problem is to understand
the true nature of resistance. Actually,
what employees resist is usually not tech-
nical change but social change -- the
change in their human relationships that
generally accompanies technical change. . .

Management can take concrete steps to
deal constructively with these staff atti-
tudes. The steps include emphasizing
new standards of performance for staff
specialists and encouraging them to think
in different ways. . .

The social aspect of the change refers to
the way those affected by it think it will
alter their established relationships in the
organization. ..”” (Emphasis supplied.)***

The new standards of performance can be
created by upgrading the status of service in the
family court both within the legal profession and
the general public. In addition to raising the level

‘Existing Juvenile and Domestic Relations District Court Clerks will become

Deputy Clerks of the Family Division under the supervision of the Circuit Court Clerk.”” The Adjudication of Family Law Matters in Virginia’s Courts, Report

of the Family Court Study Committee (1985).

WIn Virginia, an analysis of the evaluation forms'in the Family Coust Pilot Project throughout the state indicates that while partics and their attorneys could
decide to refuse to have their divorce cases transferred from the Circuit Court to a Juvenile and Domestic Relations District Court and ““opt out,’” such decisions
decreased substantially after the first six months of the two year project. It was felt that the resist to such change was overcome by the experience of attomeys
that their matters, particularly uncontested divorces, could be heard much more expeditiously and without any diminution in the quality within the new family
court. Positive experience is the best method to overcome negative resistance. (Interview with Lelia Hopper, Esq., Family Court Project Director. Ms. Hopper

is working on the evaluation of the Virginia Family Court Pilot Project.)

4] awrence, Paul R., ‘‘How to Deal with Resistance to Change,”’ 47 Harvard Business Review 4-12 (January-February 1969).
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of appreciation of their work, expanded participa-
tion by employees in the meetings and commit-
tees establishing the family court is an affective
method of overcoming such resistance. “With-
out going into all the researchers’ decisions based
on these experiments, it can be fairly stated that
they concluded thatresistance tomethods changes
could be overcome by getting the people involved
in the change to participate in making it.”*%*

In overcoming statewide resistanceto change,
the establishment of successful pilot programs by
proponentsof the family court is an important first
step whenever full statewide implementation is
not possible.?*® Positive results obtained in such
pilot programs can be used as “‘social proof.”’*!
In addition, by participating in an experimental
family court undecided judges and staff will be-
come committed to its continuance.?? By further
understanding the dynamics of the conflict, pro-
ponents of the family court realize that the real
oppositionmay be different fromits expression.??

Developing and Marshalling Resources

The Supreme Court of Florida, in an Opinion
by Justice Ben Overton, ordered plans submitted
for the establishment of a Family Division in each
Circuit Court. The court recognized the need for
each court to have the necessary resources noting;:

““In order for a family division to operate
effectively, it needs: (1) court-connected
mediation services; (2) home assessment
services for custody cases; (3) sufficient

[d. at 7.

Judge Robert W. Page

staff to coordinate the family divisions
operation; and (4) sufficient staff to oper-
ate enforcement of support services.”’?%

Just as Justice Overton publicly implored the
Florida State Legislature to provide the funds
necessary to develop resources, so must judges
and interested persons at the local level use their
positions of leadership to initiate such programs.
The family court judge is a publicly recognized
community leader in the area of society’s re-
sponse to the problems of its families. This
leadership role must be fully utilized to develop
needed servicesand facilities to meet the needs of
the family court.?*® Many judges throughout the
nation have been the initiating, guiding, or sup-
porting force behind innovative programs. Such
judges have not only fully utilized the office for
the benefit of those unable to provide for them-
selves, but also improved the quality of judicial
life by lessening the frustration of not having
needed services available. Even if the costs are
presently too high to implement the judge’s rec-
ommendation immediately, most public officials
welcome the court’s valuable input as a source of
good ideas for plans for the future improvement
of the communities.

At times obtaining services involves only
collecting, coordinating or networking already
existing programs or agencies. This includes
cataloguing or listing the services, facilities and
agencies, both public and private, that are in a
position to provide social services to the court by

3Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council of Virginia (1992)

31n analyzing the psychology of compliance Dr. Robert B. Cialdini notes “‘different tactics that compliance practitioners employ to produce yes,”’ one
of which is “‘social proof.”’ He defines *“. . . the principle of social proof. It states that onc means we use to determine what is correct is to find out what other
people think is correct. . . The tendency to see an action as more appropriate when others are doing it normally works quite well.”” Cialdini, R., Influence, T} he
New Psychology of Modern Persuasion, p. 117 (1984).

22This is the principle of *¢ istency.’” Dr. Cialdini notes, ‘‘Once we have made a choice to take a stand, we will encounter personal and interpersonal
p to behave istently with that cc t.”’ Id. p. 66. This principle was confirmed in practice in Virginia, in the Report on the Family Court Pilot
Project which surveyed the participating Judges, finding: *“When the entire sample and general opinions are considered, the judges surveyed clearly support
a Family Court. Eighty-two percent responded that a Family Court would be an improvement over the present system. . . The biggest change in reported opinion
was a shift in favor of a Family Court. . . Report on the Family Court Pilot Project by the Family Court Pilot Project Advisory Committee to the Judicial Council
of Virginia, June 23, 1992.

33]n his paper Professor Greenhalgh presents a model listing seven factors to ider in diagnosing the nature and extent of the conflict involved. Two
of the factors presented relevant to the family court debate include the interdependence of the parties to the point where the gain of one party is not accomplished
atthe expense of the other and the advantage of involving key trusted prestigious and powerful third partics, ¢.q., ChicfJustice, legislative leaders, at the meetings.
With respect to the latter, Professor Greenhalgh notes ‘People tend to become emotionally involved in conflicts. Such involvement can have several affects:
it can distort their perception of the situation, give rise to nonrational thought pr and arg ts, lead them to take unreasonable stances, impair
communication, and tempt them to make personal attacks. . . The presence of a third party, even if the third party is not actively involved in the dialogue, can
constrain these effects. People usually fecl obliged to appear reasonable and responsible in the presence of a third party because people care more about how
they are evaluated by the neutral than by the opponent . . . the more prestigious, powerful, trusted, and neutral the third party, the greater is the constraining effect.
Greenhalgh, Leonard, ¢‘Managing Conflict,”” Sloan Management Review, 45-51 (1986).

4In making this order Justice Overton was following the recommendations of the Report of the Commission on Family Courts. He noted:

““We find that it is cssential that the family division receive proper resources to fulfill their responsibilitics, including: coust connccted mediation; domestic
violence assistance programs;guardians ad litem to represent dependent children and children in contested custody cases; home assessment services; sufficient
staff to operate enforcement of support services; and case coordination/reccptionist staff.”” In Re: Report of the Commission on Family Courts, 588 S0.2d 586,
16 F.L.W. § 609 (1991).

3%Eamily courts can move toward a more active role as a watchdogq over community services. Community conditions and preasures which affect family
breakdown cannot be altered by the court . . . but gaps in service can be highlighted by an active family court staff. 4 family court judge can encourage the
creation of needed services, and present facts about the absence of such services and the consequences to children and the community as a result.”” Mulvey,
Edward P., *‘Family Cousts, The Issue of Reasonable Goals,”’ Law and Human Behavior 6, No. 1 (1982). (Emphasis supplied.)
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way of referral.?*® Such lists should be made
readily available, not only to the judges and staff,
but also to the members of the Bar and general
publicin order to encourage their direct use of the
services. Coordination among these persons and
agencies can best be achieved by an established
program of ‘‘networking,’” which involves set-
ting up regular meetings among the service pro-
viders and the court in order to facilitate the
prompt delivery and avoid duplication.

The development of staff resources is an
important consideration in the planning phase.
As a general rule the judge is but the tip of the
iceberg in an effective family court, with a signifi-
cantly greater number of dedicated staff provid-
ing a majority of the services necessary for reso-
lution of the disputes presented. Whenever addi-
tional cases or workloads are being shifted from
one court to another, there needs to be a equaliza-
tion of the staffto workload ratio by reassignment
or additional employment. ‘‘Recruit”’, ‘‘Rely’’
and ‘““Reward’’. are the key words in building a
committed family court staff. The recruitment
can be done by noting the importance of the court
staff whenever judges or other leaders are speak-
ing to interested persons. Reliance upon their
reasonable recommendations provides- for the
individual recognition necessary to develop self
esteem and confidence. Rewarding their efforts
involvesnotonlyconsideration of salary increases
at the time of budget requests, but also sharing
letters of commendation and positive expressions
of satisfaction in their work with the employees
and others in the office.

Evaluation
A frequently overlooked but important con-

sideration in the establishment of a family court is
to build in an initial and ongoing evaluation
process. As with any new ideas or substantial
changes in established practices, problems, large
and small, will arise which require relative de-
grees of attention. In addition to internal meet-
ings to review, adjust, tryout and accept or discard
new techniques, the best method to insure quality
control is by providing at the outset for an evalu-
ative component. In addition to the value of
establishing ongoing evaluation processes for
quality control, the collection of relevant date is
valuable in assessing future responses by the
family court and others to human behavioral
problems. 2’

The evaluative component can be obtained in
different ways. Internally it can be established by
assigning the responsibility to a particular staff
person or retained consultant.?*® Externally, fac-
ulty from local law schools or universities can
also be enlisted to provide appropriate study and
evaluation. Evaluative procedures need to be
established in the beginning in order to provide
for necessary data collection, as well as noting
significant changes in the ongoing practices and
procedures.” Interim advice and preliminary
evaluative findings can be shared with the judges
and personsinvolved in the family court project to
facilitate immediate adjustments and changes.2®

Regardless of the method of evaluation cho-
sen, i.e., internal, external or a combination, the
importance of establishing such procedures from
the beginning cannot be overstated. Just as
resistance to the initial change from diverse levels
within the judicial system is resisted, such resis-
tance can build up to changes made sometime
after the new family court has been established.

»In the report from the National Family Court Symposium, the authors note: “‘In a well-run family court, referrals should be made within the court to the

appropriate office, bureau, clinic or program where the necessary expertise cxists. The proper use of referrals thus eliminates duplication of cfforts and an
unnecessary commitment of resources.”’ Katz and Kuhn, Recommendations for a Model Family Court, May 1991.

™ As a sociologist, I believe that, in the long-run, there is muchto be r ded in the establishment of family courts. Eventually, when more is known
about human behavioral problems, especially as the relate to family conflict, family courts should have little difficulty in justifying their own existence. In the
immediate future, and for the present, family courts also serve a useful experimental purpose, and it is on this basis that they must be assessed. . . In general, an
examining group should endeavor to compare or contract demonstrated results of various aspects of a family court against those in a comparable area which does
not maintain a court of this kind, with the degree of difference balanced against the financial outlay as the criterion.”’ Kephart, W., ““The Family Court: Some
Socio-Legal Implications,”” W.U.L.Q. (1955): 62-73.

**Lelia B. Hopper was sclected as consultant to serve as Project Director to the Virginia Family Court’s Pilot Project. Ms. Hopper is working with staff
from the Executive Offices of the Supreme Court to prepare a required report for the judiciary and the legislature. (Interview with Lelia B. Hopper, Family Court
Project Director.)

3 Virginta, ongoing data compiled or changes in operating practices were noted in interim evaluative reports. (Interview with Lelia Hopper, Project
Director.)

*“In Kentucky, the evaluative component was provided by enlisting the aid of Louise Graham, Esq., a professor at the University of Kentucky Law School.
Professor Graham has conducted extensive interviews and data and shared her preliminary analysis with the Chief Judge and other members of the court and staff
periodically. This hasresulted in a more objective analysis of problems from the point of view of the consuming public and attorneys. By utilizing interim advice,
corrections can be made before they become institutionalized or irretricvably cstablished. (Interview with Louise Graham, February 1992); see also, Graham
& Brock, Year End Report Family Court Developmient Project.
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By that time substantial disparity may be noted
statewide and the necessary cotrective action
necessary made more difficult by failure to pro-
vide forinitial evaluation.?! Wheneverthe evalu-
ative component reports significant problems or
lack of the observance of minimum standards, it
becomes the important responsibility of the orga-
nization and administration to monitor the perfor-
mance of each trial court and insist upon the
maintenance of the highest quality for ‘‘our most
important court.”’

Wy New Jersey, no evaluative procedures were built into the family court, even though considerable efforts were undertaken to plan and prepare for its
inception. Some five years later, the Chicf Justice appointed the Pathfinders Committes to study in-depth the family court operations. By that time substantial
problems had arisen to the point where the Committee noted that there was a decided lack of statewide leadership and direction and the delivery of services to
the public. ‘‘Substantial disparity exists from county to county. Not only is there a lack of uniform obscrvance of court rules and directives, but also the policy
and practices in each county differ significantly. Too often the disposition of serious cases involving children and families, i.c., d tic violence, custody and
visitation disputes, and juvenile delinquency dispositions, depends far more on the practices of the county of venue than any other factor.”” ‘‘Pathfinders
Committee Report,”” 125 NJ.L.J. 41. Thereafter, a *‘Pathfinders Il Committce Report’” was necessary in order to establish minimum standards and operating

procedures.
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Chapter 6

Conclusion

Philosopher H. L. Menckin once observed
““There is always an easy solution to every human
problem; Neat-Plausible and Wrong!”’ The accu-
racy of this statement is most apparent when
complex human problems are presented for de-
termination in a fragmented and inconsistent le-
gal system. The movement toward the unification
of these legal systems into a ‘‘Family Court’’
coincides with substantial changes both within
the nature of the families presented and the ever
increasing demands for judicial resolution of
their problems. Courts need to actively seek new
methods and techniques, such as expanded intake
functions and nonadversarial resolution, not only
to meet these increases in volume, but also to
provide a more efficient, just and enforceable
solution. The danger of failing to seek a better
way by establishing a unified system is that the
judicial response will even become more frag-
mented and present greater barriers and obstacles
by focusing on resolution by numbers of cases,
rather than a more permanent ‘‘holistic’’ ap-
proach.

An effective organized and administered fam-
ily system is one that is based upon established
principles and goals, with broad-based jurisdic-
tion, and the recognition of its importance both
within the legal profession and consuming pub-
lic. With the recognition of the substantial power
of this court comes the need for its actions to be
undertaken only after a finding of a legal basis to
act.22 Accountability for the awesome judicial
power requires that the court act in a comprehen-
sive manner in providing social services either

directly or by way of referral. This accountability
involves not only the enforcement of disposi-
tional orders requiring the parties and dysfunc-
tional families to respond, but also the agencies
and service providers to function effectively and
the court to hold itself responsible for its case
processing and management systems. Once the
standards for operation of the family court have
been clearly established, they must be observed
and monitored by a statewide organization to
ensure full compliance.

Whilethe establishment of a new family court
is difficult, with problems overcoming resistance
to change and political considerations, the expe-
rience of existing systems, both recent and long-
term, provides an invaluable resource. With
careful planning and preparation, including full
participation and involvement of judges, staff,
and interested and affected personsinall branches
of government and the community, a family court
of high quality is fully attainable in all court
systems. Even those courts which are unable to
effectuate unification will benefit from consider-
ation of the application of the principles involved.
If the focus on the family court movement results
only in enlightened awareness of the need to
carefully select and train judges and staff, or
establish or increase the use of nonadversarial
techniques, or provide greater access or improve
coordination and networking of resources etc.,
these results will be well worth the efforts. To go
further and establish a full comprehensive family
court provides the most effective judicial re-
sponse to intrafamilial problems.

Above any institution of gover t, a court must itself demonstrate

21" A court cannot intervene in someone’s life except in accord with legal p

respect for law and not indulge in the hypocrisy of making the execution of the court’s great power dependent upon the untrammeled authority of each jude
--a trust that is placed inno individual by the law itself, nor should it be.”” Gordon, William, *“The Family Court; Advantagesand Problems,”’ 2JuvenileJustice/

November 1974 (emphasis supplied).
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